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FEDERAL DEPOSIT INSURANCE
CORPORATION

5 CFR Part 3201

12 CFR Parts 308, 309, 310, 311, and
337

RIN 3209-AA15 and 3064-AC56

Agency Reorganization; Nomenclature
Changes

AGENCY: Federal Deposit Insurance
Corporation (FDIC).
ACTION: Final rule.

SUMMARY: This rule addresses
nomenclature changes effected by a
Federal Deposit Insurance Corporation
(“FDIC”) internal reorganization order
dated June 30, 2002. The reorganization
resulted in the merger of several
divisions and offices, the redesignation
of two “regional” offices as “‘area”
offices, and the abolishment of two
positions in the former Office of the
Executive Secretary (“OES”). The rule
also addresses nomenclature changes
resulting from the merger of two
divisions by an internal reorganization
order dated December 8, 1996.
Consistent with these actions, this rule
makes appropriate conforming changes
in several of the FDIC’s regulations in
Title 12 and, with the concurrence of
the Office of Government Ethics
(“OGE”), in the FDIC’s supplemental
standards of ethical conduct regulation
in Title 5. The rule also sets forth a
Savings Provision in SUPPLEMENTARY
INFORMATION that preserves, under their
new names, all actions taken under the
name of the former “Office of the
Executive Secretary” and the former
“Freedom of Information Act/Privacy
Act (“FOIA/PA”) Unit” of OES.

DATES: This rule is effective November
29, 2002.

FOR FURTHER INFORMATION CONTACT:
Linda Keener, Ethics Program Manager,
(202) 898-8660, Federal Deposit

Insurance Corporation, 550 17th Street,
NW., Washington, DC 20429
(Supplemental Standards of Ethical
Conduct); Frederick L. Fisch, Senior
Attorney, FOIA/PA Group, (202)736—
0526, Federal Deposit Insurance
Corporation, 550 17th Street, NW.,
Washington, DC 20429 (FOIA and
Privacy Act Program); and Robert E.
Feldman, Executive Secretary, (202)
898-3811, Leneta G. Gregorie, Counsel
and Special Assistant to the Executive
Secretary, (202) 898—3719, Federal
Deposit Insurance Corporation, 550 17th
Street, NW., Washington, DC 20429 (all
other matters).

SUPPLEMENTARY INFORMATION:

Background

This rule implements the decision by
the FDIC, through an internal
reorganization order dated June 30,
2002, to merge OES into the Legal
Division, thereby creating an Executive
Secretary Section within the
Supervision and Legislation Branch of
the Legal Division; abolishing the
positions of Deputy Executive Secretary
and Assistant Executive Secretary
(Ethics); and transferring program
responsibility for the Freedom of
Information Act, 5 U.S.C. 552, and the
Privacy Act of 1974, 5 U.S.C. 552a, from
the FOIA/PA Unit of OES to the FOIA/
PA Group of the Litigation Branch of the
Legal Division. This rule, consistent
with the organizational changes, makes
a number of nomenclature changes in
parts 308, 309, 310, 311, and 337 of title
12 of the Code of Federal Regulations.
Specifically, reference to the eliminated
position of Deputy Executive Secretary
is deleted, and all references to the
“Office of the Executive Secretary,”
wherever they appear in the parts 308,
311 and 337, are changed to “Executive
Secretary” or “offices of the Executive
Secretary,” as appropriate. Similarly,
references to the “Office of the
Executive Secretary” and the OES
“FOIA/PA Unit” in parts 309 and 310
are changed to the “FOIA/PA Group”
within the Legal Division. Conforming
changes also are made to: the addresses
to which FOIA and Privacy Act requests
and administrative appeals of responses
to FOIA and Privacy Act requests are to
be submitted; the identities of the
persons to whom such requests and
appeals are to be directed; and the
telephone numbers (voice and facsimile)
of the FOIA/PA Group.

This rule, with the concurrence of
OGE, also makes a number of
appropriate nomenclature changes to
references in the FDIC’s supplemental
standards of conduct regulation, as
codified in 5 CFR part 3201, to reflect
the June 30, 2002, mergers of certain
other divisions of the FDIC and, as a
result, to change the names of the
“Division of Supervision” and the
“Division of Compliance and Consumer
Affairs” to the “Division of Supervision
and Consumer Protection” and the
“Division of Insurance” and the
“Division of Research” to the “Division
of Insurance and Research”. These new
names more accurately reflect the
breadth of the divisions’ activities as a
result of the reorganization.

Moreover, this rule implements those
aspects of the June 30, 2002,
reorganization which converted the
Boston and Memphis regional offices to
area offices. Consistent with the
division name changes, the conversion
of two regional offices to area offices,
and the aforementioned abolishment of
the position of Assistant Executive
Secretary (Ethics), this rule makes a
number of changes in part 3201 by
changing all references to “Division of
Supervision” and “Division of
Compliance and Consumer Protection”
to “Division of Supervision and
Consumer Protection” and “Division of
Insurance” and “Division of Research”
to “Division of Insurance and Research”
wherever they appear; enlarging
references to “‘regional office” to
“regional or area office” wherever it
appears; designating the “Ethics
Program Manager” as the FDIC’s
Alternate Ethics Counselor in the place
of the ““Assistant Executive Secretary
(Ethics)”’; and clarifying the credit
restrictions for field office supervisors
and supervisory examiners in light of
their expanded areas of responsibility as
the result of the reorganization. Finally,
the rule implements a previous FDIC
reorganization which, on December 8,
1996, merged the “Division of Depositor
and Asset Services” with the “Division
of Resolutions”. As a result, “Division
of Depositor and Asset Services” is
changed to “Division of Resolutions and
Receiverships” wherever it appears in
part 3201.

Savings Provision

This rule shall constitute notice that
all references to the Office of the
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Executive Secretary or OES in any
documents, statements, or other
communications, in any form or media,
and whether made before or, with the
exception of documents, statements, or
other communications pertaining to the
FOIA/PA Program, on or after the
effective date of this rule, shall be
deemed to be references to the
Executive Secretary Section of the Legal
Division. Moreover, any actions
undertaken in the name of or on behalf
of the Office of the Executive Secretary
or OES, whether taken before or, except
for actions related to the FOIA/PA
Program, on or after the effective date of
this rule, shall be deemed to have been
taken in the name of or on behalf of the
Executive Secretary Section. This rule
shall constitute further notice that, with
respect to documents, statements or
other communications relating to the
FOIA and Privacy Act program, in any
form or media, and whether made
before, on or after the effective date of
this rule, all references to the FOIA/PA
Unit within OES shall be deemed to be
references to the FOIA/PA Group within
the Legal Division. Moreover, any
actions undertaken in the name of or on
behalf of the FOIA/PA Unit within OES,
whether taken before, on or after the
effective date of this rule, shall be
deemed to have been taken in the name
of or on behalf of the FOIA/PA Group
within the Legal Division.

Rulemaking Requirements

1. This rule does not impose
information collection and
recordkeeping requirements.
Consequently, it need not be reviewed
by the Office of Management and
Budget under the provisions of the
Paperwork Reduction Act of 1995.

2. The provisions of the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed
rulemaking, the opportunity for public
participation, and a delay in the
effective date are inapplicable because
this rule involves a rule of agency
organization, procedure, or practice. 5
U.S.C. 553(b)(A). Further, no other law
requires that a notice of proposed
rulemaking and an opportunity for
public comment be given for this final
rule. Because a notice of proposed
rulemaking and opportunity for public
comment are not required to be given
for this rule under 5 U.S.C. or any other
law, the analytical requirements of the
Regulatory Flexibility Act (5 U.S.C. 601,
et seq.) are not applicable. Accordingly,
this rule is issued in final form.
Although there is no formal comment
period, public comments on this rule
are welcome on a continuing basis.
Comments should be submitted to

Thomas E. Nixon, FDIC Clearance
Officer, Legal Division, 550 17th Street,
NW., Washington, DC 20429, (202) 898—
8766. Comments may be hand-delivered
to the guard station at the rear of the
17th Street building (located on F
Street) on business days between 7 a.m.
and 5 p.m. [Fax number (202) 898-3838;
Internet address
COMMENTS@FDIC.GOV].

For the reasons set forth in the
preamble, the Federal Deposit Insurance
Corporation, with the concurrence of
the Office of Government Ethics, is
amending 5 CFR part 3201, and the
Federal Deposit Insurance Corporation
is also amending 12 CFR parts 308, 309,
310, 311, and 337, as set forth below:

5 CFR Chapter XXII

PART 3201—SUPPLEMENTAL
STANDARDS OF ETHICAL CONDUCT
FOR EMPLOYEES OF THE FEDERAL
DEPOSIT INSURANCE CORPORATION

1. The authority citation for part 3201
continues to read as follows:

Authority: 5 U.S.C. 7301; 5 U.S.C. App.
(Ethics in Government Act of 1978); 12
U.S.C. 1819(a), 1822; 26 U.S.C. 1043; E.O.
12674, 54 FR 15159, 3 CFR, 1989 Comp., p.
215, as modified by E.O. 12731, 55 FR 42547,
3 CFR, 1990 Comp., p. 306; 5 CFR 2635.105,
2635.403, 2635.502, and 2635.803.

§3201.101 [Amended]

2.In §3201.101(b), remove the words
““Assistant Executive Secretary (Ethics)”
and add in their place the words “Ethics
Program Manager”.

§3201.102 [Amended]

3. Amend §3201.102 as follows:

a. In paragraph (b)(2)(ii), remove the
words “Division of Supervision and the
Division of Compliance and Consumer
Affairs” and add in their place the
words “Division of Supervision and
Consumer Protection”.

b. In the heading of paragraph (c),
remove the words “employees assigned
to the Division of Supervision and
employees assigned to the Division of
Compliance and Consumer Affairs”” and
add in their place the words “employees
assigned to the Division of Supervision
and Consumer Protection”.

c. In paragraph (c)(1)(ii), remove the
words “regional office” and
“employee’s region” and add in their
place the words “regional or area office”
and “employee’s region or area”,
respectively, and remove the word
“and” at the end of the paragraph.

d. In paragraph (c)(1)(iii), remove the
period at the end and add in its place
a semicolon followed by the word
“and”.

e. Add a new paragraph (c)(1)(iv) to
read as follows:

§3201.102 Extensions of credit from FDIC-
insured depository institutions.
* * * * *

* %
L

(iv) For a field office supervisor and
supervisory examiner, credit extended
by an FDIC-insured State nonmember
bank headquartered outside the field
office supervisor’s and supervisory
examiner’s respective official territories
of assignment through the use of a credit
card on the same terms and conditions

as are offered to the general public.

f. In paragraph (c)(2), remove the
words “Division of Supervision, the
Director of the Division of Compliance
and Consumer Affairs”, “Division of
Supervision, or the Director of the
Division of Compliance and Consumer
Affairs”, and “Division of Supervision
and the Division of Compliance and
Consumer Affairs” and add in their
place the words “Division of
Supervision and Consumer Protection”,
in each instance.

g. In paragraph (d)(2), remove the
words “Division of Insurance” and add
in their place the words “Division of
Insurance and Research”.

h. In the heading of paragraph (e) and
in paragraph (e)(2), remove the words
“Division of Depositor and Asset
Services” and add in their place the
words “Division of Resolutions and
Receiverships”.

§3201.109 [Amended]

4.In §3201.109(a), remove the words
“Division of Supervision or Division of
Compliance and Consumer Affairs” and
add in their place the words “Division
of Supervision and Consumer
Protection”.

12 CFR Chapter llI

PART 308—RULES OF PRACTICE AND
PROCEDURE

5. The authority citation for part 308
continues to read as follows:

Authority: 5 U.S.C. 504, 554-557; 12
U.S.C. 93(b), 164, 505, 1815(e), 1817, 1818,
1820, 1828, 1829, 1829b, 18311, 18310,
1831p-1, 1832(c), 1884(b), 1972, 3102,
3108(a), 3349, 3909, 4717; 15 U.S.C. 78(h)
and (i), 780-4(c), 780-5, 78q-1, 78s, 78u, 78u-
2, 78u-3 and 78w; 6801(b), 6805(b)(1), 28
U.S.C. 2641 note; 31 U.S.C. 330, 5321; 42
U.S.C. 4012a; Sec. 3100(s), Pub. L. 104-134,
110 Stat. 1321-358.

§308.102 [Amended]

6. In §308.102(b)(2), remove the
words “Executive Secretary, Deputy
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Executive Secretary or the Assistant
Executive Secretary (Operations)” and
add in their place the words “Executive
Secretary and Assistant Executive
Secretary”’.

PART 309—DISCLOSURE OF
INFORMATION

7. The authority citation for part 309
continues to read as follows:

Authority: 5 U.S.C. 552; 12 U.S.C. 1819
“Seventh” and “Tenth”.

§309.5 [Amended]

8. Amend § 309.5 as follows:

a. In paragraph (b)(1), remove the
words “Office of the Executive
Secretary”” and add in their place the
words “‘Freedom of Information Act/
Privacy Act Group (“FOIA/PA Group”’),
Legal Division”.

b. In paragraph (b)(1)(ii), remove the
words ‘“to (202) 898—8778" and add in
their place the words “to the FOIA/PA
Group: (202) 736—0547"".

c. In paragraph (b)(1)(iii), remove the
words “By sending a letter to the Office
of the Executive Secretary, ATTN:
FOIA/PA Unit,” and add in their place
the words “By sending a letter to: Legal
Division, FDIC, ATTN: FOIA/PA
Group,”.

d. In paragraph (d)(1), remove the
words “FOIA/PA Unit, Office of the
Executive Secretary, shall” in the first
sentence and add in their place the
words “FOIA/PA Group, Legal Division
shall”; and, in the last sentence, remove
the words “Office of the Executive
Secretary” and add in their place the
words “FOIA/PA Group”.

e. In paragraph (d)(2)(i), remove the
words “Office of the Executive
Secretary”” and add in their place the
words “FOIA/PA Group,”.

f. In paragraph (d)(2)(ii), remove the
words “FOIA/PA Unit” and add in their
place the words “FOIA/PA Group”.

g. In paragraph (f)(1)(x), remove the
words “Executive Secretary” and add in
their place the words “FOIA/PA Group,
Legal Division”.

h. In paragraph (f)(4)(ii), remove the
words “Office of the Executive
Secretary, FOIA/PA Unit” and add in
their place the words “FOIA/PA Group,
Legal Division”.

i. In paragraph (h)(1), remove the
words “Office of the Executive
Secretary”” and add in their place the
words “FOIA/PA Group, Legal
Division”.

§309.6 [Amended]

9. In §309.6(b), remove the words

“Office of the Executive Secretary”

wherever they appear and add in their
place the words “FOIA/PA Group”.

§309.7 [Amended]

10. Amend § 309.7 as follows:

a. In paragraph (a), remove the words
“Office of the Executive Secretary” and
“Office of Corporate Communications”
and add in their place the words
“Executive Secretary” and “Office of
Public Affairs”, respectively.

b. In paragraph (b), remove the words
“Office of the Corporation’s General
Counsel” and add in their place the
words “General Counsel”.

PART 310—PRIVACY ACT
REGULATIONS

11. The authority citation for part 310
continues to read as follows:

Authority: 5 U.S.C. 552a.

§310.3 [Amended]

12.In §310.3(b), remove the words
“Office of the Executive Secretary,
FOIA/PA Unit, Federal Deposit
Insurance Corporation, Washington,
D.C. 20429.” in the first sentence and
add in their place the words “Freedom
of Information Act/Privacy Act Group,
Legal Division (“FOIA/PA Group”),
Federal Deposit Insurance Corporation,
550 17th Street, N.W., Washington, D.C.
20429.”; and, in the last sentence,
remove the words “FOIA/PA Unit,
Office of the Executive Secretary’” and
add in their place the words “FOIA/PA
Group”.

§310.4 [Amended]

13.In §310.4(a), remove the words
“Office of the Executive Secretary,
Records Unit” and add in their place the
words “FOIA/PA Group, Legal
Division”.
8§310.5 [Amended]

14. Amend § 310.5 as follows:

a. In paragraph (b), remove the words
“Executive Secretary” and add in their
place the words “FOIA/PA Group” in
each instance.

b. In paragraph (c), remove the words
“The Executive Secretary will give
written notification of a reasonable
period within which individuals may
inspect disclosable records pertaining to
themselves at the Office of the Executive
Secretary”” and add in their place the
words “The FOIA/PA Group will give
written notification of a reasonable
period within which individuals may
inspect disclosable records pertaining to
themselves at the offices of the FOIA/PA
Group”.

§310.7 [Amended]

15.In §310.7, remove the words
“Office of the Executive Secretary,
Records Unit, Federal Deposit Insurance

Corporation, Washington, D.C. 20429
and add in their place the words “FOIA/
PA Group, Legal Division, Federal
Deposit Insurance Corporation, 550 17th
Street, NW., Washington, DC 20429”.

§310.8 [Amended]

16. In § 310.8(a), remove the words
“Executive Secretary of the
Corporation” in the first sentence and
the words “Executive Secretary” in the
second sentence and add in their place
the words “Senior Attorney, FOIA/PA
Group” in both instances.

§310.9 [Amended]

17.In §310.9(a), remove the words
“Office of the Executive Secretary,” and
add in their place the words “FOIA/PA
Group, Legal Division,”.

PART 311—RULES GOVERNING
PUBLIC OBSERVATION OF MEETINGS
OF THE CORPORATION'S BOARD OF
DIRECTORS

18. The authority citation for part 311
continues to read as follows:

Authority: 5 U.S.C. 552b and 12 U.S.C.
1819.

§§311.4, 311.5 and 311.8 [Amended]

19. In §§ 311.4(e), 311.5(b)(2), and
311.8(d)(2), remove the words “Office of
the Executive Secretary” and add in
their place the words ‘“Executive
Secretary”’.

20.In §311.8(d)(1), remove the words
“Office of the Executive Secretary’” and
add in their place the words “offices of
the Executive Secretary”.

PART 337—UNSAFE AND UNSOUND
BANKING PRACTICES

21. The authority citation for part 337
continues to read as follows:

Authority: 12 U.S.C. 375a(4), 375b, 1816,
1818(a), 1818(b), 1819, 1820(d)(10), 1821f,
1828(j)(2), 1831, 1831f-1.

§337.10 [Amended]

22.1In §337.10, remove the words
“Office of the Executive Secretary’” and
add in their place the words “Executive
Secretary”’.

Dated: November 12, 2002.
Federal Deposit Insurance Corporation.
Valerie Best,
Assistant Executive Secretary.

Approved: November 20, 2002.
Amy L. Comstock,
Director, Office of Government Ethics.
[FR Doc. 02-30101 Filed 11-27-02; 8:45 am]
BILLING CODE 6714-01-P
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 989
[Docket No. FV03-989-2 IFR]

Raisins Produced From Grapes Grown
in California; Temporary Suspension
of a Provision, and Extension of
Certain Deadlines Under the Raisin
Diversion Program

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This rule temporarily
suspends the deadline for announcing a
2003 raisin diversion program (RDP) as
specified under the Federal marketing
order for California raisins (order). This
rule also extends certain deadlines
within the 2002-2003 crop year
concerning the RDP specified in the
order’s regulations. The order regulates
the handling of raisins produced from
grapes grown in California and is
administered locally by the Raisin
Administrative Committee (RAC).
Changes beginning with a possible 2003
RDP have been recommended by the
RAC. Currently, there is a November 30
deadline for the RAC to announce a
2003 RDP. This action is needed to
provide flexibility in implementing the
existing as well as any new provisions
of a 2003 RDP. This action will also
allow necessary review and evaluation
of proposed provisions for such a
program. The December 15 deadline for
redemption of diversion certificates for
the 2002 RDP also is extended, given the
lack of sales of those certificates.

DATES: Effective: December 2, 2002.
Comments received by January 28, 2003,
will be considered prior to issuance of
a final rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue SW, STOP 0237,
Washington, DC 20250-0237; Fax: (202)
720-8938, or E-mail:
moab.docketclerk@usda.gov. All
comments should reference the docket
number and the date and page number
of this issue of the Federal Register and
will be made available for public
inspection in the Office of the Docket
Clerk during regular business hours, or
can be viewed at: http://
www.ams.usda.gov/fv/moab.html.

FOR FURTHER INFORMATION CONTACT:
Maureen T. Pello, Senior Marketing

Specialist, California Marketing Field
Office, Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 2202 Monterey Street,
suite 102B, Fresno, California 93721;
telephone: (559) 487-5901, Fax: (559)
487-5906; or George Kelhart, Technical
Advisor, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue SW, STOP 0237,
Washington, DC 20250-0237; telephone:
(202) 720-2491, Fax: (202) 720-8938.
Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue SW, STOP 0237, Washington,
DC 20250-0237; telephone: (202) 720—
2491, Fax: (202) 720-8938, or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Order No. 989 (7 CFR part 989),
both as amended, regulating the
handling of raisins produced from
grapes grown in California, hereinafter
referred to as the “order.” The order is
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is not intended to
have retroactive effect. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608¢(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA’s ruling on the petition,
provided an action is filed not later than

20 days after the date of the entry of the
ruling.

This rule temporarily suspends an
order provision concerning the
November 30 deadline by which the
RAC must announce a RDP, and extends
related deadlines specified under the
order’s regulations concerning the 2003
diversion program. Changes beginning
with a possible 2003 RDP recently have
been recommended by the RAC. This
action is needed to provide flexibility in
implementing the existing as well as
any new provisions of a 2003 RDP. This
action will also allow necessary review
and evaluation of proposed provisions
for such a program. This rule also
extends the December 15 redemption
deadline for diversion certificates for
the 2002 Natural (sun-dried) Seedless
(NS) RDP, given the lack of sales of
those certificates.

Volume Regulation Provisions

The order provides authority for
volume regulation designed to promote
orderly marketing conditions, stabilize
prices and supplies, and improve
producer returns. When volume
regulation is in effect, a certain
percentage of the California raisin crop
may be sold by handlers to any market
(free tonnage) while the remaining
percentage must be held by handlers in
a reserve pool (reserve) for the account
of the RAC. Reserve raisins are disposed
of through various programs authorized
under the order. For example, reserve
raisins may be sold by the RAC to
handlers for free use or to replace part
of the free tonnage they exported;
carried over as a hedge against a short
crop the following year; or may be
disposed of in other outlets not
competitive with those for free tonnage
raisins, such as government purchase,
distilleries, or animal feed. Net proceeds
from sales of reserve raisins are
ultimately distributed to producers.

Raisin Diversion Program

The RDP is another program
concerning reserve raisins authorized
under the order and may be used as a
means for controlling overproduction.
Authority for the program is provided in
§989.56 of the order. Paragraph (e) of
that section provides authority for the
RAC to establish, with the approval of
USDA, such rules and regulations as
may be necessary for the
implementation and operation of a RDP.
Accordingly, additional procedures and
deadlines are specified in § 989.156.

These sections currently require the
RAC to meet by November 30 each crop
year to review raisin data, including
information on production, supplies,
market demand, and inventories. If the
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RAC determines that the available
supply of raisins, including those in the
reserve pool, exceeds projected market
needs, it can decide to implement a
diversion program, and announce the
amount of tonnage eligible for diversion
during the subsequent crop year.
Producers who wish to participate in
the RDP must submit an application to
the RAC. The RAC conducts a lottery if
the tonnage applied for exceeds what
has been allotted. RAC staff then
notifies producers whether they have
been accepted into the program.

Approved producers curtail their
production by vine removal or some
other means established by the RAC.
Such producers receive a certificate the
following fall from the RAC which
represents the quantity of raisins
diverted. Producers sell these
certificates to handlers who pay
producers for the free tonnage
applicable to the diversion certificate
minus the established harvest cost for
the diverted tonnage. Handlers redeem
the certificates by presenting them to
the RAC, and paying an amount equal
to the established harvest cost plus
payment for receiving, storing,
fumigating, handling, and inspecting the
tonnage represented on the certificate.
The RAC then gives the handler raisins
from the prior year’s reserve pool in an
amount equal to the tonnage
represented on the diversion certificate.
The new crop year’s volume regulation
percentages are applied to the diversion
tonnage acquired by the handler (as if
the handler had bought raisins directly
from a producer).

Extension of Deadlines for 2003
Diversion Program

The California raisin and grape
industries continue to be plagued by
burdensome supplies and severe
economic conditions. Industry members
have been reviewing various options to
help address some of these concerns.
The RAC has also been reviewing
options to help the industry address
these issues through the marketing
order.

At its October 15, 2002, meeting, the
RAC recommended modifications to the
RDP that are intended to significantly
reduce the industry’s oversupply and
improve producer returns. Some
revisions were proposed by the RAC’s
Executive Committee at follow-up
meetings on October 24 and November
4, 2002. The RAC would like its
recommended changes in effect for the
2003 diversion program. Given the
November 30 deadline in the order for
the RAC to announce a 2003 RDP and
other deadlines in the regulations, this
action is needed to provide flexibility in

implementing the existing as well as
any new provisions of a 2003 RDP. This
action will also allow necessary review
and evaluation of provisions for such a
program.

Specifically, the words “On or before
November 30 of” in § 989.56(a) must be
suspended until July 31, 2003, which is
the end of the 2002—03 crop year. The
November 30 date also is specified in
§989.156(a) of the order’s regulations. A
proviso should be added to § 989.156(a)
to allow the RAC to extend this date for
the 2003 diversion program to a later
date during the 2002—03 crop year.
Similar provisos are added to allow the
RAC to extend the following dates in
§989.156 for the 2003 diversion
program: the December 20 date
specified in paragraph (b) whereby
producers must submit applications to
the RAC to participate in a RDP; the
January 12 date specified in paragraph
(c) whereby producers must submit
corrected applications to the RAC; and
the January 15 date specified in
paragraph (a) whereby the RAC can
allocate additional tonnage to a RDP.
Section 989.56(a) and § 989.156 are
modified accordingly.

Extension of Redemption Deadline for
2002 Diversion Program

Section 989.156(k) of the order’s
regulations specifies that handlers must
redeem diversion certificates by
December 15 of the crop year for which
they were issued. The value of the free
tonnage represented on NS raisin
diversion certificates has historically
been based on a free tonnage field price
negotiated by the Raisin Bargaining
Association (RBA) and industry
handlers. A RBA field price has not yet
been established, and most certificates
have not been sold by producers.
Therefore, §989.156(k) is modified to
specify that, for the 2002 NS RDP, the
December 15 redemption deadline may
be extended by the RAC to a later date
within the 2002-03 crop year.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities.
Accordingly, AMS has prepared this
initial regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially

small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 20 handlers
of California raisins who are subject to
regulation under the order and
approximately 4,500 raisin producers in
the regulated area. Small agricultural
firms are defined by the Small Business
Administration (13 CFR 121.201) as
those having annual receipts of less than
$5,000,000, and small agricultural
producers are defined as those having
annual receipts of less than $750,000.
Thirteen of the 20 handlers subject to
regulation have annual sales estimated
to be at least $5,000,000, and the
remaining 7 handlers have sales less
than $5,000,000. No more than 7
handlers, and a majority of producers, of
California raisins may be classified as
small entities.

This rule temporarily suspends a
provision specified in § 989.56(a) of the
order regarding the November 30
deadline by which the RAC must
announce a 2003 RDP, and extends
related deadlines in § 989.156
applicable to the 2003 diversion
program. This rule also extends the
December 15 redemption deadline for
2002 RDP certificates. Under a RDP,
producers receive certificates from the
RAC for curtailing their production to
reduce burdensome supplies. The
certificates represent diverted tonnage.
Producers sell the certificates to
handlers who, in turn, redeem the
certificates with the RAC for raisins
from the prior year’s reserve pool.
Authority for these changes to the
regulations is provided in § 989.56(e) of
the order.

Regarding the impact of this action on
affected entities, the suspension of the
November 30 meeting date and related
extensions applicable to the 2003
diversion program are needed to
provide flexibility in implementing the
existing as well as any new provisions
of a 2003 RDP. This action also will
allow necessary review and evaluation
of proposed provisions for such a
program. Changes beginning with a
possible 2003 RDP recently have been
recommended by the RAC.

Extending the December 15 deadline
for the redemption of 2002 NS RDP
certificates is necessary, given the lack
of sale of such certificates. Producers
will have more time to sell their
certificates to handlers, and for handlers
to redeem the certificates with the RAC.
Equity holders in the 2002 NS reserve
pool would all benefit from the
extension. Once a field price is
established, more transactions regarding
the RDP certificates can be completed.
Producers can earn income when they
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sell the certificates to handlers.
Handlers can redeem the certificates for
reserve raisins. Finally, equity holders
in the 2002 NS reserve pool would earn
some return for the raisins allotted to
the RDP.

This rule imposes no additional
reporting or recordkeeping requirements
on either small or large raisin handlers.
In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the information collection
requirement referred to in this rule (i.e.,
the RDP application) has been approved
previously by the Office of Management
and Budget (OMB) under OMB Control
No. 0581-0178. As with all Federal
marketing order programs, reports and
forms are periodically reviewed to
reduce information requirements and
duplication by industry and public
sector agencies. Finally, USDA has not
identified any relevant Federal rules
that duplicate, overlap, or conflict with
this rule.

USDA is initiating this action to
facilitate administration of the order and
help the raisin industry through this
difficult time. All interested persons are
invited to submit information on the
regulatory and informational impact of
this action on small businesses.
Additionally, a small business guide on
complying with fruit, vegetable, and
specialty crop marketing agreements
and orders may be viewed at: http://
www.ams.usda.gov/fv/moab.html. Any
questions about the compliance guide
should be sent to Jay Guerber at the
previously mentioned address in the
FOR FURTHER INFORMATION CONTACT
section.

A 60-day comment period is provided
to allow interested persons to respond
to this rule. Any comments received
will be considered prior to finalization
of this rule.

After consideration of all relevant
material presented, and other available
information, it is hereby found that the
order provision temporarily suspended
does not tend to effectuate the declared
policy of the Act. It is further found that
the extension of the deadlines specified
in this interim final rule tend to
effectuate the declared policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect, and that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) This rule needs to be in
place as soon as possible because the
order currently requires the RAC to
meet on or before November 30, 2002,

and this action would suspend this date
for the remainder of the 2002—03 crop
year; (2) this rule relaxes certain
deadlines currently specified in the
order and implementing regulations;
and (3) a 60-day comment period is
provided and all comments received
will be considered in finalizing this
rule.

List of Subjects in 7 CFR Part 989

Grapes, Marketing agreements,
Raisins, Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 989 is amended as
follows:

PART 989—RAISINS PRODUCED
FROM GRAPES GROWN IN
CALIFORNIA

1. The authority citation for 7 CFR
part 989 continues to read as follows:

Authority: 7 U.S.C. 601-674.

§989.56 [Suspended in part]

2.In §989.56, paragraph (a) the
words, “‘On or before November 30 of,”
are suspended effective December 2,
2002 through July 31, 2003.

3. In § 989.156, paragraph (a)(1), the
first sentence in paragraph (b), the last
sentence in paragraph (c), paragraph (k),
and paragraph (s) are revised to read as
follows:

§989.156 Raisin diversion program.

(a)(1) Quantity to be diverted.

On or before November 30 of each
crop year, the Committee shall
announce the quantity of raisins eligible
for a raisin diversion program: Provided,
That, for the 2003 diversion program,
this date may be extended by the
Committee to a later date within the
2002-03 crop year. On or before January
15 of each crop year, the Committee
may announce an increase in the
tonnage eligible for a raisin diversion
program: Provided, That, for the 2002
Natural (sun-dried) Seedless raisin
diversion program, the Committee may
announce an increase in the quantity of
tonnage eligible for the program later
than January 15: And provided further,
That, for the 2003 raisin diversion
program, this date may be extended by
the Committee to a later date within the
2002-03 crop year. The quantity eligible
for diversion may be announced for any
of the following varietal types of raisins:
Natural (sun-dried) Seedless, Muscat
(including other raisins with seeds),
Sultana, Zante Currant, Monukka, and
Other Seedless raisins. At the same time
the Committee shall determine and
announce to producers, handlers, and
the cooperative bargaining association(s)

the allowable harvest cost to be
applicable to such diversion tonnage.
The factors to be reviewed by the
Committee in determining allowable
harvest costs shall include but not be
limited to: Costs for picking, turning,
rolling, boxing, paper trays, vineyard
terracing, hauling to the handler, and
crop insurance.

* * * * *

(b) Application for diversion
certificates. Any producer desiring to
participate in a raisin diversion program
shall file with the Committee, by
certified mail, prior to December 20 of
the crop year, an application on Form
RAC-1000, “Application for a Raisin
Diversion Program” together with a
copy of any two of the following four
documents: Plot Map from the County
Hall of Records; irrigation tax bill;
county property tax bill; or any other
document containing an Assessors
Parcel Number: Provided, That, for the
2003 diversion program, this date may
be extended by the Committee to a later
date within the 2002-03 crop year.

* * %

(c) * * * However, such correction
must be received by the Committee on
or before January 12: Provided, That, for
the 2003 diversion program, this date
may be extended by the Committee to a
later date within the 2002—03 crop year.
* * * * *

(k) Redemption of certificates. Any
handler holding certificates may redeem
such certificates for reserve pool raisins
from the Committee. To redeem a
certificate, a handler must present the
diversion certificate to the Committee
and pay the Committee an amount equal
to the established harvest costs plus an
amount equal to the payment for
receiving, storing, fumigating, handling,
and inspecting raisins as specified in
§989.401 for the entire tonnage shown
on the certificate. Handlers who acquire
diversion certificates from producers
shall report acquisitions of such
certificates and submit them for
redemption in a manner and for the
reporting periods provided in
§989.173(b) for the acquisition of
raisins acquired from producers. The
Committee shall issue a reserve release
entitling the handler to an amount of
reserve pool raisins equal to the entire
amount of tonnage shown on the
certificate. Upon receipt of the diversion
certificate, the Committee shall note on
the certificate that it is cancelled.
Diversion certificates will only be valid
and honored if presented to the
Committee for redemption on or before
December 15 of the crop year for which
they were issued: Provided, That, for the
2002 diversion program for Natural
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(sun-dried) Seedless raisins, this date
may be extended by the Committee to a
later date within the 2002—03 crop year.

* * * * *

(s) Additional opportunity for vine
removal.

The Committee may announce a date
later than that provided in § 989.156(b),
by which producers, who agree to
remove the vines on a production unit
may file an application to participate in
a raisin diversion program.

(1) For the 2002 Natural (sun-dried)
Seedless raisin diversion program,
additional opportunity for vine removal
shall be provided in accordance with
paragraph (u) of this section.

(2) For raisin diversion programs
applicable to the 2003 and subsequent
crop years, the following provisions
apply.

(i) The announced date shall be not
later than May 1. The diversion
certificates will be issued only for the
production units from which vines are
removed. The total tonnage available to
such applicants shall not exceed the
tonnage determined by deducting the
tonnage approved for applications
received on or before December 20 from
the total tonnage announced as eligible
by the Committee for diversion:
Provided, That, for the 2003 diversion
program, this date may be extended by
the Committee to a later date within the
2002-03 crop year. Applications shall
be considered and approved on a first-
come, first-served, basis and shall not be
given preference over the tonnage
approved for applications received on or
before December 20: Provided, That, for
the 2003 diversion program, this date
may be extended by the Committee to a
later date within the 2002—03 crop year.
The vines shall be removed from the
production units for which such
applications are approved not later than
June 1.

(ii) Producers who agree to remove
the vines pursuant to this paragraph
shall notify the Committee in advance of
the date when such vines will be
removed in order to allow a
representative of the Committee to
observe and verify such vine removal.

* * * * *

Dated: November 25, 2002.
A.J. Yates,

Administrator, Agricultural Marketing
Service.

[FR Doc. 02—30355 Filed 11-26—-02; 11:02
am|

BILLING CODE 3410-02-P

FEDERAL ELECTION COMMISSION

11 CFR Parts 104, 106, and 300
[NOTICE 2002-24]

FEC Policy Statement: Interim
Reporting Procedures

AGENCY: Federal Election Commission.
ACTION: Statement of policy.

SUMMARY: During the transition period
following the effective date of the
Bipartisan Campaign Reform Act of
2002 (“BCRA”), the Commission
intends to exercise its discretion by not
pursuing the political committees and
other persons and entities addressed
below for possible violations of the
reporting statutes and regulations
covered by the instructions set out in
this policy statement if they fully adhere
to those instructions and timely file the
described reports. The limitations on
the scope and duration of the policy are
discussed in detail below.

FOR FURTHER INFORMATION CONTACT: Mr.
John C. Vergelli, Acting Assistant
General Counsel, Mr. Jonathan M.
Levin, Senior Attorney, Mr. Gregory
Scott, Assistant Staff Director for
Information, and Ms. Debbie Chacona,
Reports Analysis Division Chief of
Party/Non-Party Branch, 999 E Street,
NW., Washington, DC 20463, (202) 694—
1650 or (800) 424-9530.

SUPPLEMENTARY INFORMATION: Congress
established a 90-day period during
which the Commission was required to
promulgate regulations implementing
Title I of BCRA regarding certain
national, state, and local party
committee activities, including
reporting of Federal election activity
and certain allocable expenses. This
period ended on June 25, 2002.
Congress also required the Commission
to complete the remaining BCRA
rulemakings, including those regarding
other reporting requirements, in 270
days, which is December 22, 2002. The
Commission adopted final rules
implementing Title I on June 25, 2002.
Prohibited and Excessive Contributions:
Non-Federal Funds or Soft Money; Final
Rule, 67 FR 49,064 (July 29, 2002) (“Soft
Money Final Rules”). The Commission
has also completed four other
rulemakings to implement BCRA: (1)
Final Rules on Electioneering
Communications, 67 FR 65190 (October
23, 2002); (2) Interim Final Rules
Regarding FCC Database on
Electioneering Communications, 67 FR
65212 (October 23, 2002); (3) Final
Rules on Reorganization of Regulations
on Contributions and Expenditures, 67
FR 50582 (August 5, 2002); and (4) Final

Rules on Contribution Limitations and
Prohibitions, 67 FR 69928 (November
19, 2002). The Commission notes that
other BCRA-related reporting rules (e.g.,
electioneering communications,
independent expenditures) are not yet
finalized, but are expected to be before
December 22, 2002, including the
Consolidated Reporting Rulemaking,
which the Commission is scheduled to
complete on December 12, 2002.
Issuance of new and revised reporting
forms, software and instructions is
dependent upon the finalization of all
the reporting rules. However, BCRA’s
reporting requirements became effective
on November 6, 2002. The Commission
is in the process of updating its
reporting forms, software, and
instructions to incorporate all the new
regulations, and will need a period of
time after December 22, 2002, to
complete this process. In the interim,
filers will continue to use existing
disclosure forms and software for their
December 5th Post General Election
Report, January 31st Year End Report
and, for monthly filers only, the
February Monthly Report, which covers
January 2003.

BCRA introduced new reporting
responsibilities for political party
committees and other reporting entities
and significantly changed certain
existing requirements. Among the
significant changes introduced by BCRA
are the reporting by State, district, and
local party committees of Federal
election activities (“FEA”), including
the allocation of some of those activities
between Federal funds and “Levin”
funds, and revisions in those
committees’ allocations of payments
between Federal and non-Federal funds.
See 11 CFR 300.2(i), 300.36, 106.7, and
104.17. In addition, BCRA introduced
provisions for Federal candidates and
their committees with respect to
candidate funding of his or her own
campaign in the form of the
“millionaires provision” and provisions
for reporting by individuals and entities
making electioneering communications.
See 2 U.S.C. 434(a)(6)(B), 434(f), and
441a-1(b).

As new forms are now being
developed to meet the new
requirements, the Commission
concludes that a period of transition and
adjustment with respect to reporting is
needed, including allowance for the
continued use of the ballot composition
formula in the Post-General and Year
End Reports. To assist filers during this
transition period, the Commission has
developed the interim disclosure
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procedures set forth below.! These
procedures address BCRA-related
transactions not contemplated by the
existing reporting forms and filing
software. Questions concerning these
procedures may be directed to the FEC’s
Information Division, Reports Analysis
Division or Electronic Filing Office, as
appropriate.

Hence, the Commission intends to
exercise its discretion by not pursuing
the committees and other persons and
entities addressed below for possible
violations of the reporting statutes and
regulations covered by the instructions
set out in this policy statement if the
filers fully adhere to those instructions
and timely file the reports.

Interim Reporting Procedures

Interim Disclosure Procedures for State,
District and Local Party Committees

1. Reporting Allocable Administrative
and Generic Voter Drive Expenses (that
are not Federal Election Activity (FEA))
for November and December 2002

For the December 5th Post General
Election report and the January 31st
Year End report only, state, district and
local party committees may continue to
allocate administrative and generic
voter drive expenses according to the
ballot composition ratio for the 2001—
2002 election cycle. Committees should
report this activity just as they always
have: payments should be disclosed on
Schedule H4, and transfers from the
nonfederal account should appear on
Schedule H3. Committees need not
submit a new Schedule H1.

2. Reporting Allocable Exempt
Activities (that are not FEA) for
November and December 2002

For the December 5th Post General
Election report and the January 31st
Year End report only, state, district and
local party committees may continue to
allocate payments for exempt activities
based on the time or space devoted to
federal candidates, as compared to the
time or space of the entire
communication. Committees should
report this activity just as they always
have: payments should be disclosed on
Schedule H4, and transfers from the
nonfederal account should appear on
Schedule H3.

1 These procedures also apply to filers involved
in special elections held during this period,
including the November 30 and January 4 special
elections in Hawaii. Those filers should pay special
attention to the instructions for disclosing “Federal
Election Activity” (defined in 11 CFR 100.24) and
“Electioneering Communications” (defined in 11
CFR 100.29), since both are triggered by proximity
to an election. See 11 CFR 300.33, 300.36, and
proposed 104.20.

3. Reporting Receipts of “Levin Funds”

 Paper Filers:

—Using a separate Schedule A, itemize
each receipt (regardless of amount) as
a memo entry. Do not include these
receipts in totals or on the Detailed
Summary Page.

—IMPORTANT: Label the Schedule A
“Levin funds.”

—Disclose total “Levin fund” receipts
as a lump sum in a cover memo
attached to the report.

e E-Filers:

—On a Schedule A, itemize each receipt
(regardless of amount) as a memo
entry. These receipts will not be
included in totals or on the Detailed
Summary Page.

—IMPORTANT: Use the text entry
description field to label the receipt as
“Levin funds”

—Disclose total “Levin fund” receipts
as a lump sum using a text record.
Note: During the transition period, the

Commission will allow committees to amend

reports to disclose as Levin funds receipts

that were not initially disclosed as such. The

Commission plans to address this issue more

broadly when it finalizes the reporting and
filing procedures for BCRA in 2003.

4. Reporting Disbursements for Non-
Allocable (100% federal) “Federal
Election Activities” (i.e., Public
Communications and Certain Salary
Payments)

» Paper Filers:

—Use a separate Schedule B labeled
“FEA—100% Federal” to disclose
each disbursement, regardless of
amount.

—Adjust the totals on the completed
Detailed Summary Page by adding the
total “FEA—100% Federal” to line 31
“Total Federal Disbursements.”

» E-Filers:

—Using Schedule B as a model, submit
a Form 99 (miscellaneous text
submission) labeled “FEA—100%
Federal” disclosing for each
disbursement, regardless of amount:

* The name of the committee;

* The name, mailing address, city,
state and zip code for each payee;

* The date and amount; and

» The purpose of the disbursement.

—To account for these disbursements
on your regular report (e.g., 2002 Year
End Report), adjust the cash on hand
figure on line 8 of the Summary Page.

—Examples of these transactions in
FECFile are available on the
Commission’s BCRA web page at
http://www.fec.gov/pages/bcra/
bera_update.htm.

5. Reporting the Allocation Formula for
Paying Allocable “Federal Election
Activities,” if any, Conducted in 2002

Use the table below to determine the
appropriate formula for allocating
“Federal Election Activities,” if any,
conducted between November 6, 2002,
and December 31, 2002.

Federal
percentage

2002 Races on general
election ballot

A Senate candidate was on 21% Federal
the ballot in my state in the
2002 General election.

A Senate candidate was not
on the ballot in my state in

the 2002 General election.

15% Federal

 Paper Filers

—Attach a cover letter, labeled “H1-
FEA,” to disclose the applicable
federal percentage for allocable
“federal election activity.”

+ E-Filers

—Add a text record, labeled “H1-FEA,”
to disclose the applicable federal
percentage for allocable ““federal
election activity.”

6. Reporting the Allocation Formula
Used for Paying Allocable “Federal
Election Activities” and for
Administrative Expenses and the Cost of
Generic Voter Drives, as of January 1,
2003

Use the table below to determine the
appropriate allocation formula to use on
or after January 1, 2003.

Federal
percentage

2004 Races on general
election ballot

Presidential and Senate can- 36% Federal
didates will both be on the
ballot in my state in the next
regular federal general elec-
tion.

Presidential candidate, but not
a Senate candidate, will be
on the ballot in my state in
the next regular federal gen-
eral election.

28% Federal

On the first report disclosing 2003
activity (e.g., February 20th Monthly
Report):

* Paper Filers
—Attach a cover letter, labeled “H1-

FEA,” to disclose the applicable

federal percentage for allocable

“federal election activity.”

—Do not use the current version of

Schedule H-1.

» E-Filers

—Add a text record, labeled “H1-FEA,”
to disclose the applicable federal
percentage for allocable ““federal
election activity.”
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7. Reporting Disbursements for “Federal
Election Activities” Allocated Between
Federal Funds and “Levin Funds”

* Paper Filers

—Using Schedule H4 as a model,
submit a cover letter labeled “H6—
Shared FEA,” disclosing:

* The name of the committee;

¢ The name, mailing address,
city, state and zip code for each payee;

» The date of each transaction;

» The category of federal election
activity (e.g., voter registration);

* The year-to-date total for the
activity;

 The purpose of disbursement;

» The federal share of each
expense;

e The “Levin fund” share of each
expense; and

* The combined federal/Levin
total for each entry.

—As on Schedule H4, multiple entries
may appear on each page, and should
be subtotaled by page and totaled on
the last page.

—Adjust the totals on the completed
Detailed Summary Page by:

+ Adding the combined federal
and Levin fund total from the last page
to the total for line 30 “Total
Disbursements;” and

» Adding the total federal share
from the last page to the total for line
31 “Total Federal Disbursements.”

» E-Filers

—Using Schedule H4 as a model,
submit a Form 99 (miscellaneous text
submission) labeled ‘“H6—Shared
FEA,” disclosing:

e The name of the committee;

* The report to which the activity
relates (e.g., 2002 Year End Report);

¢ The name, mailing address,
city, state and zip code for each payee;

e The date of each transaction;

» The category of federal election
activity (e.g., voter registration);

 The year-to-date total for the
activity;

» The purpose of disbursement;

» The federal share of each
expense;

* The “Levin fund” share of each
expense; and

* The combined federal/Levin
total for each entry.

—As on Schedule H4, multiple entries
may appear on each page of the H6,
and should be subtotaled by page and
totaled on the last page.

—To account for these disbursements
on your regular report (e.g., 2002 Year
End Report), adjust the cash on hand
figure on line 8 of the Summary Page.

—Examples of these transactions in
FECFile are available on the
Commission’s BCRA Web page at

http://www.fec.gov/pages/bcra/
bcra_update.htm.

8. Reporting Transfers of “Levin Funds”
Into the Federal Account for Shared
“Federal Election Activity”

* Paper Filers:

—Using Schedule H3 as a model,
submit a cover letter labeled “H5-
Transfers of Levin Funds for Shared
FEA,” disclosing:

e The name of the committee;
* The name of the account (i.e.,

“Levin”);

¢ The date of the transfer; and
» The categorical breakdown of

the transfer received on that date (e.g.,

total voter registration, total GOTV,

etc.).

—As on Schedule H3, transfers must be
segregated by date on the H5. It is
permissible, however, to include
transfers occurring on multiple dates
on each page, as long as they are
segregated by date.

—Aggregate transfers by category should
appear at the bottom of the last page
of H5.

—Adjust the totals on the completed
Detailed Summary Page by adding the
combined Levin fund transfers to the
total for line 19 “Total Receipts.”

—Do not adjust the total for line 20
“Total Federal Receipts.”

e E-Filers

—Using Schedule H3 as a model,
submit a Form 99 (miscellaneous text
submission) labeled “H5-Transfers of
Levin Funds for Shared FEA,”
disclosing:

e The name of the committee;
* The name of the account (i.e.,

“Levin”);

* The report to which the activity
relates (e.g., 2002 Year End Report);

» The date of the transfer; and

* The categorical breakdown of the
transfer received on that date (e.g., total
voter registration, total GOTV, etc.).

—As on Schedule H3, transfers must be
grouped by date on the H5. However,
unlike H3, it is permissible to include
transfers occurring on multiple dates
on a single page, so long as the
transfers remain grouped by date.

—Total Levin fund transfers by category
should appear at the bottom of the last
page of H5.

—To account for these receipts on your
regular report (e.g., 2002 Year End
Report), adjust the cash on hand
figure on line 8 of the Summary Page.

—Examples of these transactions in
FECFile are available on the
Commission’s BCRA web page at
http://www.fec.gov/pages/bcra/
bera_update.htm.

Interim Disclosure Procedures for
Federal Candidates and Campaign
Committees

1. Additional Registration Information
Pursuant to the “Millionaires Provision”

All candidates seeking election to
federal office on/after January 1, 2003,
must provide an e-mail address, a fax
number and a declaration of intent to
expend personal funds.

* Paper Filers:

—Attach a cover memo to FEC Form 2,
Statement of Candidacy, disclosing an
e-mail address, a fax number and a
declaration of intent to expend
personal funds.

e The declaration should read: “With
respect to this election, I intend to
expend personal funds totaling [fill in
amount].”

* E-Filers:

—Include with Form 2, Statement of
Candidacy, a text record disclosing an
e-mail address, a fax number and a
declaration of intent to expend
personal funds.

» The declaration should read: “With
respect to this election, I intend to
expend personal funds totaling [fill in
amount].”

Interim Disclosure Procedures for Other
Types of Filers

1. 24-Hour Notice of “Electioneering
Communications”

E-mail or fax a report to the FEC
disclosing:

* Name, address, occupation and
name of employer or principal place of
business of the individual or person
making the communication;

* Name, address, occupation and
name of employer or principal place of
business of any person sharing or
exercising control over the person
making the communication;

» Name, address, occupation and
name of employer or principal place of
business of the custodian of the books
and accounts from which the
disbursements for the communication
was made;

« If the person making the
communication pays for it exclusively
from a segregated bank account, the
name and address of persons who
donate $1,000 or more to that account,
including the date and amount of those
donations;

« If the person making the
communication does not pay for it
exclusively from a segregated bank
account, the name and address of
persons who donate $1,000 or more to
the person making the communication
(regardless of whether those funds are
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used to finance the communication),
including the date and amount of those
donations;

» Disbursements of more than $200,
including the name and address of the
payee, date, amount and purpose of the
disbursement, the name of the federal
candidate, and the election identified in
the communication;

» Total donations received and
disbursements made in this report;

» Aggregate disbursements year-to-
date;

e The disclosure date (i.e., the date
when the communication was first
publicly distributed); and

* The following statement: “Under
penalty of perjury, I certify that this
report is true, correct and complete.”
followed by the name/signature of the
person making that statement and the
date.2

Dated: November 22, 2002.
David M. Mason,
Chairman, Federal Election Commission.
[FR Doc. 02—-30265 Filed 11-27-02; 8:45 am)]
BILLING CODE 6715-01-P

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Parts 702, 741 and 747

Prompt Corrective Action

AGENCY: National Credit Union
Administration (NCUA).
ACTION: Final rule.

SUMMARY: Pursuant to Congressional
mandate, the National Credit Union
Administration (NCUA) adopted a
comprehensive system of prompt
corrective action consisting of minimum
capital standards and corresponding
remedies to restore the net worth of
federally-insured credit unions. After
six quarters of implementation, the
NCUA Board issued a proposed rule
consisting of revisions and adjustments
intended to improve and simplify the
system of prompt corrective action. As
revised to reflect public comments, the
NCUA Board now issues a final rule
incorporating these improvements.
DATES: Effective January 1, 2003.

FOR FURTHER INFORMATION CONTACT:
Legal: Steven W. Widerman, Trial
Attorney, Office of General Counsel,
National Credit Union Administration,
1775 Duke St., Alexandria, VA 22314.
Telephone: 703/518-6557; Technical:
Jon Flagg, Loss/Risk Analysis Officer,
Office of Examination and Insurance, at

2 Submission of false, erroneous or incomplete
information may subject the person signing this
report to the penalties of 2 U.S.C. 437g.

the address above. Telephone: 703/518—
6378.

SUPPLEMENTARY INFORMATION:
A. Background
1. Development of Part 702
2. Where Credit Unions Stand Today
3. Gomments on Proposed Rule
B. Section-by-section Analysis of Final Rule
1. Section 702.2—Definitions
2. Section 702.101—Measure and effective
date of net worth classification
3. Section 702.106—Standard calculation
of RBNW requirement
4. Section 702.107—Alternative
component for loans sold with recourse
. Section 702.108—Risk mitigation credit
6. Section 702.201—PCA for “Adequately
Capitalized” credit unions
7. Section 702.204—PCA for “Critically
Undercapitalized” credit unions
8. Section 702.205—Consultation with
State officials on proposed PCA
9. Section 702.206—Net worth restoration
plans
10. Section 702.303—PCA for “Adequately
Capitalized” new credit unions
11. Section 702.304—PCA for ‘“Moderately
Capitalized,” ‘““Marginally Capitalized”
and “Minimally Capitalized” new credit
unions
12. Section 702.305—PCA for
“Uncapitalized”” new credit unions
13. Section 702.306—Revised business
plans for new credit unions
14. Section 702.401—Charges to the regular
reserve
15. Section 702.403—Payment of
dividends
16. Section 741.3—Adequacy of reserves
17. Section 747.2005—Enforcement of
orders

2}

The following acronyms are used
throughout:

CUMAA Credit Union Membership
Access Act

DSA Discretionary Supervisory Action

MBL Member Business Loan

MSA Mandatory Supervisory Action

NWRP Net Worth Restoration Plan

OCA Other Corrective Action

PCA Prompt Corrective Action

RBNW Risk-Based Net Worth

RBP Revised Business Plan

RMC Risk Mitigation Credit
Throughout the Supplementary

Information section, citations to part

702 refer to the current version of 12

CFR 702 et seq. (2002) and are

abbreviated to the section number only.

A. Background
1. Development of Part 702

In 1998, Congress enacted the Credit
Union Membership Access Act
(“CUMAA”), Pub. L. 105-219, 112 Stat.
913 (1998). CUMAA amended the
Federal Credit Union Act (‘“the Act”) to
require NCUA to adopt by regulation a
system of “prompt corrective action”
(“PCA”) consisting of minimum capital
standards and corresponding remedies

to improve the net worth of federally-
insured ‘“natural person” credit unions.
12 U.S.C. 1790d et seq. In February
2000, the NCUA Board adopted part 702
and subpart L of part 747, establishing
a comprehensive system of PCA that
combines mandatory supervisory
actions prescribed by statute with
discretionary supervisory actions
developed by NCUA, all indexed to five
statutory net worth categories. 65 FR
8560 (Feb. 18, 2000).

Subpart A of part 702 consists of
standards for calculating a credit
union’s net worth and classifying it
among five statutory net worth
categories. 12 CFR 702.101-108. Also
included in subpart A is a separate risk-
based net worth (“RBNW”’) component
that applies to non-"“new” credit unions,
§702.102(a)(1)—(2), that satisfy
minimum RBNW and asset size
requirements, § 702.103, and whose
portfolios of assets and liabilities carry
above average risk exposure. § 702.104;
65 FR 44950 (July 20, 2000). Subpart B
combines mandatory and discretionary
supervisory actions indexed to the five
categories, as well as PCA-based
conservatorship and liquidation.

§§ 702.201-206. Subpart C consists of

a system of PCA for “new” credit
unions. §§702.301-307. Subpart D
prescribes reserve accounts,
requirements for full and fair disclosure
of financial condition, and prerequisites
for paying dividends consistent with the
earnings retention requirement in
subpart B. §§702.401-403. In addition
to these substantive provisions, subpart
L of part 747 established an
independent review process allowing
affected credit unions and officials to
challenge PCA decisions. 12 CFR
747.2001 et seq. (2000).

Part 702 and subpart L of part 747
were effective August 7, 2000, and first
applied to activity in the fourth quarter
of 2000 as reflected in the Call Report
for that period. The RBNW component
of part 702 was effective January 1,
2001, and first applied (for quarterly
Call Report filers) to activity in the first
quarter of 2001 as reflected in the Call
Report for that period.!

At the conclusion of the initial PCA
rulemaking process, the NCUA Board
directed the “PCA Oversight Task
Force” (a working group consisting of
NCUA staff and State regulators) to
review at least a full year of PCA
implementation and recommend
necessary modifications. 65 FR at

1Part 702 has since been amended twice—once
to incorporate limited technical corrections, 65 FR
55439 (Sept. 14, 2000), and once to delete sections
made obsolete by the adoption of a uniform
quarterly schedule for filing Call Reports regardless
of asset size. 67 FR 12459 (March 19, 2002).
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44964. This final rule is the result of
those recommendations, as modified to
reflect public comments. The final rule
takes effect January 1, 2003, and first
applies to activity in the first quarter of

2003 as reflected in the Call Report for
that period.

2. Where Credit Unions Stand Today

a. Net worth classification. As of June
30, 2002, federally-insured credit
unions are classified as follows within
the PCA net worth categories:

TABLE A -- NET WORTH CLASSIFICATION OF NON-“NEwW” FICUs

Statutory net worth category Net worth ratio # of non-“new” | Percent of all non-
FICUs “new” FICUs
“Well Capitalized” 7% or greater 9382 96.49%
“Adequately Capitalized” 6% to 6.99% 231 2.38%
“Undercapitalized” 4% to 5.99% 83 0.85%
“Significantly Undercapitalized” 2% t0 3.99% 17 0.17%
“Critically Undercapitalized” Less than 2% 10 0.10%

TABLE B -- NET WORTH CLASSIFICATION OF “NEW” FICUs

“New” net worth category Net worth ratio # of “new” FICUs Percent of all
“new” FICUs
“Well Capitalized” 7% or greater 45 49.45%
‘Adequately Capitalized” 6% t0 6.99% 12 13.19%
“Moderately Capitalized” 3.5% to0 5.99% 20 21.98%
“Marginally Capitalized” 2% to 3.49% 8 5.49%
“Minimally Capitalized” 0% t01.99% 7 7.69%
“Uncapitalized” Less than 0% 2 2.20%

b. RBNW requirement. As of June 30,
2002, 448 federally-insured credit
unions—4 percent of the total—were
required to meet an RBNW requirement.
Of these, 446 met the requirement using
the “standard calculation.” § 702.106.
The two that failed under the “standard
calculation” succeeded in meeting their
RBNW requirements using the
“alternative components.” § 702.107. To
date, no credit union has completely
failed its RBNW requirement, and no
credit union has applied for a “risk
mitigation credit.” § 702.108.

3. Comments on Proposed Rule

On June 4, 2002, NCUA issued a
proposed rule consisting of revisions
and adjustments intended to improve
and simplify the system of PCA. 67 FR
38431 (June 4, 2002). By the close of the
comment period for the proposed rule,
August 5, 2002, NCUA received 26
comment letters. Comments were
received from seven federal credit
unions, four state credit unions, eight
state credit union leagues, two credit
union industry trade associations, an
association of state credit union
supervisors, two banking industry trade

associations, and a Federal Home Loan
Bank. Nearly all of the comments
supported the series of proposed
revisions and adjustments to part 702.

This rulemaking will not address the
few comments that suggested
modifications to part 702 that exceed
the scope of NCUA'’s statutory authority
or that are completely unsupported.
Comments on the concept of “safe
harbor” approval of a net worth
restoration plan are addressed in a
separate proposed rule found elsewhere
in this volume of the Federal Register.
All other comments are analyzed
generally in section B. below.

B. Section-by-Section Analysis of Final
Rule

Part 702—Prompt Corrective Action

1. Section 702.2—Definitions

a. Dividend. Subpart D of part 702 sets
various restrictions and requirements
regarding the payment of dividends to
members. §§702.403, 702.401(d),
702.402(d)(5). To extend these
restrictions and requirements to interest
that many State-chartered credit unions
pay on shares and deposits, the
proposed rule introduced a definition of

“dividend” that included ““a payment of
interest on a deposit by a State-
chartered credit union.” 67 FR at 38433.
While one commenter supported the
definition as proposed, two others
pointed out that State-chartered credit
unions pay interest on non-share
deposits pursuant to a contractual
obligation, and that restricting the
payment of interest would cause a credit
union to breach its deposit contract with
the member. By comparison, dividends
paid on shares entail no such
contractual obligation. NCUA concurs
with the commenters’ point.
Accordingly, the final rule omits the
proposed definition of “dividends” and,
further, eliminates the reference to
“interest” in the discretionary
supervisory action (“DSA”) restricting
the payment of dividends.

§§ 702.202(b)(3), 702.203(b)(3),
702.204(b)(3). As a result, the term
“dividends” as used in part 702
excludes only those payments on shares
and deposits that meet a statutory or
other legal definition of contractual
interest, regardless of the label a credit
union gives to such payments.
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b. Senior executive officer. Part 702
neglected to define who is a “senior
executive officer” for purposes of the
DSAs that authorize dismissing “‘a
director or senior executive officer,”
§§702.202(b)(7), 702.203(b)(8),
702.204(b)(8); hiring of a ““qualified
senior executive officer,”

§§ 702.202(b)(8), 702.203(b)(9),
702.204(b)(9); and limiting
compensation paid to a “senior
executive officer,” §§702.203(b)(10),
702.204(b)(10). See also 12 CFR
747.2004(a) (review of dismissal of
senior executive officer). To correct this
oversight, NCUA proposed
incorporating by reference the definition
of a “senior executive officer” in 12 CFR
701.14(b)(2). 67 FR at 38433. Apart from
a misquotation in the preamble to the
proposed rule, the sole commenter
supported the proposed definition.
Accordingly, the final rule adds a new
subsection (i) to § 702.2 that
incorporates by reference the definition
of “senior executive officer”” in 12 CFR
701.14(b)(2).

c. Total assets. The ““average quarterly
balance” definition of “total assets” was
ambiguous as to whether the phrase
“[t]he average of quarter-end balances of
the four most recent calendar quarters,”
§702.2(j)(1)(i), refers to the four
consecutive quarters preceding the then-
current quarter, or to the then-current
quarter plus the preceding three
consecutive quarters. The proposed rule
revised the definition to adopt the latter
meaning. 67 FR at 38433. Apart from a
misquotation in the preamble to the
proposed rule, the two comments on the
definition favored the latter meaning.
Accordingly, the final rule redefines the
“average quarterly balance” as the
average of quarter-end balances of “‘the
current and three preceding calendar
quarters.” In addition, the final rule
deletes the reference to semiannual first
and third quarter Call Reports from the
“quarter end balance” definition of
“total assets,” § 702.2(1)(1)(iv), to reflect
the adoption of a uniform quarterly
schedule for filing Call Reports. 67 FR
12457 (March 19, 2002).

2. Section 702.101—Measures and
Effective Date of Net Worth
Classification

For nearly all credit unions, the
effective date of net worth classification
is the “quarter-end effective date”—the
last day of the calendar month following
the end of the calendar quarter.”
§702.101(b)(1). Occasionally, however,
an interim effective date between
quarter-ends applies instead because
“the credit union’s net worth ratio is
recalculated by or as a result of its most
recent final report of examination.”

§702.101(b)(2). This typically results
when an NCUA examination that takes
place after the quarter-end effective date
discloses that the credit union erred in
calculating its net worth ratio and the
corrected ratio puts it in a different net
worth category. In that case, the date the
credit union receives the final
examination report becomes the new
effective date of classification to the
proper net worth category.

Several flaws have made it difficult to
implement subsection (b)(2). First, it
extended to instances where there was
no error or misstatement in calculating
net worth, but rather, data or conditions
simply had changed since the date of
the Call Report (which would be
reflected in the next quarter’s Call
Report). Second, notice to the credit
union to correct its net worth ratio had
to await the “most recent report of final
examination” even when an earlier
supervision contact disclosed a
calculating error or misstatement. Third,
postponing such notice may deprive the
credit union of the opportunity to take
corrective action sooner. To rectify these
flaws, the proposed rule revised
subsection (b)(2) to define the effective
date of classification to a “corrected net
worth category” as “the date the credit
union receives subsequent written
notice . . . of a decline in net worth
category due to correction of an error or
misstatement in the credit union’s most
recent Call Report.” 67 FR 38434. NCUA
received three comments on this
section, all favoring these revisions.
Therefore, the final rule adopts them as
proposed.

3. Section 702.106—Standard
Calculation of RBNW Requirement

The proposed rule suggested no
modifications to the standard
component for “member business loans
outstanding” (“MBLs”). § 702.106(b).
However, one commenter contended
that the 12.25 percent risk-weighting
threshhold in that component was
arbitrarily based on CUMAA’s
restriction on member business lending,
12 U.S.C. 1757a(a)(2), and proposed that
the threshhold be increased to 25
percent. After considering this
suggestion, the NCUA Board has
determined that the existing 12.25
percent threshold warrants
reconsideration in connection with its
review of the current MBL regulation,
12 CFR 723. Pending reconsideration, a
credit union has two alternatives if it
finds that the 12.25 percent threshhold
distinguishes risk weightings among
MBLs imprecisely. First, to resort to the
corresponding alternative component
for MBLs, § 702.107(b), which measures
finer increments of risk among fixed-

and variable rate MBLs. And second, to
seek a risk mitigation credit, § 702.108,
to moderate the impact of the standard
risk-weightings. Accordingly, the
existing 12.25 percent threshold is
retained at this time.

4. Section 702.107—Alternative
Components for Standard Calculation

a. Alternative component for long-
term real estate loans callable in 5 years
or less. For long-term real estate loans,
part 702 features both a “standard
component” and an “‘alternative
component” for the RBNW calculation.
§§702.106(a), 702.107(a). The longer the
maturity of the loan, the greater the
interest rate risk and credit risk
exposure, justifying a correspondingly
greater risk-weighting. See 65 FR at
44960-44961. Both components
scheduled loans by contractual maturity
date regardless whether there is a “call”
feature permitting the lender to redeem
the loan before the maturity date. The
NCUA Board declined to propose
scheduling “callable”” loans by “call”
date, rather than by maturity date, for
reasons explained in the proposed rule.
67 FR at 38435. Instead, the NCUA
Board suggested than an offsetting risk
mitigation credit under § 702.108 was
well suited to recognize when a credit
union’s program and history of
efficiently exercising ““call” options
truly mitigates risk.

Six commenters objected that the
NCUA Board’s position denies them a
reduced risk-weighting even though a
“call” feature gives them the flexibility
to shorten the term of real estate loans,
thereby mitigating interest rate risk, and
credit risk due to deterioration of the
borrower’s ability to repay or the
collateral’s value. One commended the
“call” feature as a risk management tool.
Another advocated allowing use of the
“call” date, in lieu of the maturity date,
on a credit union-by-credit union basis.
And finally, a commenter recommended
categorizing ‘““callable’”” and non-
“callable” loans separately and
assigning lower risk weightings to the
“callable” category to reflect its reduced
interest rate risk. In light of these
comments, the NCUA Board has
reconsidered its position and now
recognizes that a ““call” feature, when
exercised in good faith, provides some
measure of risk mitigation for real estate
loans.>2

2The alternative component for MBLs continues
to categorize MBLs by fixed- and variable-rate and
then schedules the loans in each category for risk-
weighting by remaining maturity. § 702.107(b). The
NCUA Board is not scheduling MBLs by “call” date
at this time out of concern for credit risk upon
exercise of the “call” feature. However, this issue
also may receive further consideration in
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Accordingly, the final rule expands
the existing alternative component for
“long-term real estate loans” to add a
separate schedule for loans that are
“callable” within a maximum period of
5 years. § 702.107(a)(2). The schedule
consists of three maturity buckets that
correspond to the buckets in the non-
“callable” schedule. See new Table 5(a)
and new Appendixes C in rule text
below. A loan that is “callable” within
5 years, and that has remaining maturity
of less than 5 years, receives the same
six percent risk-weighting that the
existing alternative component gives to
a non-‘“callable” loan with a remaining
maturity of less than 5 years. A loan that
is “callable”” within 5 years, and that
has a remaining maturity of more than
5 years, receives a risk weighting that is
two percentage points lower than the
weighting for the corresponding non-
“callable” maturity bucket. To qualify
for the “callable” schedule, the “call”
feature must be contractually specified
in the loan documents and the credit
union must maintain records
documenting the breakdown of
“callable” loans by maturity bucket.

b. Alternative component for loans
sold with recourse. The standard
component for loans sold with recourse
assigns a uniform risk-weighting of 6
percent to the entire balance,
§702.106(f), regardless whether it
includes loans sold with only partial
recourse against the seller. Since part
702 was adopted, recourse loan activity
among credit unions has nearly
doubled, and loan programs have
emerged that contractually limit the
extent of the purchaser’s recourse to the
seller.3 Thus, credit unions have gained
the ability to cap their credit risk
exposure from the sale of recourse
loans.

In view of these developments, the
proposed rule added a fourth alternative
component to § 702.107 that would
allow variable risk-weighting according
to the actual credit risk exposure of
loans sold with a contractual recourse
obligation of less than 6 percent. 67 FR
at 38434. The proposed alternative
component is the sum of two risk-
weighting buckets. The first bucket
consists of the balance of loans sold
with contractual recourse obligations of
six percent or greater; it is risk-weighted
at a uniform six percent. § 702.107(d)(1).
The second bucket consists of the

connection with NCUA’s review of the current MBL
regulation, 12 CFR.

3For example, documentation for the loan sale
transaction may provide for recourse in the form of
a contractually-specified recourse obligation
measured either by a designated dollar amount that
is fixed for the life of the loan, or by a designated
percentage of the unpaid balance of a pool of loans.

balance of loans sold with contractual
recourse obligations of less than six
percent; it is risk-weighted according to
the weighted average recourse percent
of its contents, as computed by the
credit union.4 § 702.107(d)(2); see new
Table 5(d) and new Appendixes F and
G in rule text below. Eight comments
addressed the proposed “alternative
component” for loans sold with
recourse, all supporting it. Therefore,
the final rule adopts the new alternative
component in § 702.107(d) as proposed.
c. Alternative component for short-
term government obligations. Although
the proposed rule did not reference
government obligations, a single
commenter proposed an alternative
component for government obligations
with maturity of one year or less. Under
the proposal, these obligations, up to a
total equivalent to 25 percent of a credit
union’s total assets, would receive a
zero risk weighting. The NCUA Board is
unsympathetic to this proposal because
the existing standard component for
“investments” gives a risk-weighting of
three 3 percent-half the six percent risk
weighting assigned to average risk
assets—to government obligations with
a maturity of one year or less.
§702.106(c)(1). Government obligations
are not completely risk free, as a zero
risk-weighting suggests. On the
contrary, they carry interest rate risk
and transaction risk that justify a three
percent risk weighting. Accordingly, the
commenter’s proposal is not adopted.

5. Section 702.108—Risk Mitigation
Credit

Part 702 permits a credit union that
fails an applicable RBNW requirement
under both the “standard calculation”
and the “alternative components” to
apply for a “risk mitigation credit”
(“RMC”). § 702.108(a). If granted, an
RMC will reduce the RBNW
requirement that must be met.5 But
NCUA will not consider an application
for this relief until after the effective
date that a credit union fails its RBNW
requirement. Submission Guidelines

4To caluate the “weighted average recourse
percent” of the bucket of loans sold with recourse
<6%, multiply each percentage of contractual
recourse obligation by the corresponding balance of
loans sold with that recourse to derive the total
dollars of recourse. Divide the total dollars of
recourse by the total dollar balance of loans sold
with <6% recourse to derive the alternative risk
weighting. See Appendix G in rule text below.

5To aid credit unions seeking a “Risk Mitigation
Credit,” NCUA has released two publications:
Guidelines for Submission of an Application for
PCA “Risk Mitigation Credit” (NCUA form 8507)
(“Submission Guidelines”) and Guidelines for
Evaluation of an Application for PCA “Risk
Mitigation Credit” (NCUA for 8508). The
Submission Guidelines will be modified to reflect
the revisions to § 702.108 adopted in this final rule.

§1.3. This forces a failing credit union
to remain classified “undercapitalized”
while its RMC application is pending,
id. §§1.4, 1.8, even when it reasonably
expects to fail because it either failed or
barely passed in a preceding quarter.

To spare credit unions that are
genuinely in danger of failing an RBNW
requirement from the “fail first”
prerequisite, the proposed rule allowed
them to apply for an RMC
preemptively—that is, to apply in
advance of the quarter-end so that the
credit union receives any RMC for
which it qualifies before the
approaching effective date when it
would fail its RBNW requirement. 67 FR
at 38434. As revised, § 702.108 would
allow a credit union to apply for an
RMC at any time before the next quarter-
end effective date if on any of the
current or three preceding effective
dates of classification it has either failed
an applicable RBNW requirement, or
met it by less than 100 basis points. An
RMC granted preemptively would allow
a credit union genuinely at risk of
failing an RBNW requirement to
seamlessly maintain its initial
classification as either “adequately
capitalized” or “well capitalized.” The
nine commenters who addressed this
endorsed the proposed relaxation of the
RMC application prerequisites.
Therefore, the final rule adopts the
revisions to § 702.108 as proposed.

6. Section 702.201—PCA for
“Adequately Capitalized” Credit Unions

a. Earnings retention. The proposed
rule identified two flaws in the
operation of the quarterly earnings
retention requirement that applies to
credit unions classified “adequately
capitalized” or lower. First, that
subsection (a) failed to specify that it is
the dollar amount of net worth that
must increase by the equivalent of 0.1
percent of assets per quarter, not the net
worth ratio itself. (Changes in the net
worth ratio will not match changes in
the dollar amount of net worth unless
net worth and total assets were to
increase or decrease by exactly the same
percentage.) Second, that subsection (a)
technically does not allow credit unions
to meet the statutory annual minimum
transfer of the equivalent of 0.4 percent
of total assets on an average basis over
four quarters. As originally written, that
subsection requires that the equivalent
of 0.1 percent of assets be set aside in
each and every quarter of the year,
regardless whether the credit union has
set aside more than the quarterly
minimum in prior quarters.

To address both flaws, the proposed
rule revised subsection (a) to specify
that it is the “the dollar amount” of net
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worth that must be increased, not the
net worth ratio itself, and to permit the
minimum increase to be made “either in
the current quarter, or on average over
the current and three preceding
quarters.” None of the commenters
addressed these revisions. Therefore,
the final rule adopts them as proposed.

b. Decrease in retention. Subsection
(b) authorized NCUA, on a case-by-case
basis, to permit a credit union to
increase net worth by an amount that is
less than the quarterly minimum
(equivalent of 0.1 percent of assets)
when necessary to avoid a significant
redemption of shares and to further the
purpose of PCA. §702.201(b); 12 U.S.C.
1790d(e)(2). Since the adoption of part
702, however, some credit unions have
decreased their quarterly earnings
retention, either without seeking
NCUA’s permission at all, or prior to
seeking NCUA’s permission, in order to
pay dividends as they deem necessary.
To prevent unilateral decreases in
earnings retention, the proposed rule
revised subsection (b) to add the
requirement that a request to decrease
earnings retention must be submitted in
writing no later than 14 days before the
quarter end. NCUA would be under no
obligation to grant applications
submitted after the 14-day deadline
expires or after the quarter-end. Further,
NCUA would be entitled to take
supervisory or other enforcement action
against credit unions that either
decrease their earnings retention
without permission, or persist in failing
to timely apply for permission.

Two commenters advocated a more
flexible approach—making the
application period negotiable, and
accepting verbal applications after the
deadline, both on a case-by-case basis.
The NCUA Board continues to believe
that a documented request submitted
within a “bright line”” time frame is
necessary for two reasons. First, to give
credit unions clear notice of when they
must apply for a decrease. Second, to
facilitate uniform discipline of credit
unions that unilaterally pay dividends
without advance permission to decrease
their earnings retention. A third
commenter objected that a request to
decrease earnings retention should not
be required when a credit union is
operating under an approved net worth
restoration plan (“NWRP”) that projects
quarterly earnings retention that is less
than the minimum. See
§702.206(c)(1)(ii). In fact, a separate
request for a decrease is not required
under these circumstances because, as
explained below, earnings retention is
effectively subject to quarterly
evaluation as a function of the NWRP.
For these reasons, the final rule adopts

the revisions to subsection (b) as
proposed.

c. Decrease by FISCU. The
requirement to “consult and seek to
work cooperatively” with State officials
when deciding whether a State-
chartered credit union may decrease its
earnings retention was originally
located in § 702.205(c), where it was
misidentified as a DSA. Because
§702.205(c) applies only to DSAs, the
final rule relocates the “consult and
work cooperatively” requirement to a
new subsection (c) of § 702.201.

d. Periodic review. Part 702 provides
that a decision permitting a decrease in
earnings retention is ‘‘subject to review
and revocation no less frequently than
quarterly.” § 702.201(b); 12 U.S.C.
1790d(e)(2)(B). In practice, the ‘“no less
frequently than quarterly” timetable is
too vague to indicate when such a
review must take place. To coincide
with the quarterly Call Reporting
schedule that drives part 702, the
proposed rule added a new subsection
(d) to require uniform ‘“‘quarterly review
and revocation,” except when a credit
union classified ‘“‘undercapitalized” or
lower is operating under an approved
NWRP. NCUA received no comments on
this modification.

For “adequately capitalized” credit
unions (for whom earnings retention is
the only MSA), quarterly review is
implicit because a request to decrease
earnings retention already must be
renewed on a quarter-by-quarter basis.
However, for credit unions classified
“undercapitalized” or lower, separate
quarterly review would be redundant
when an approved NWRP is in place. To
be approved, an NWRP must, in
addition to prescribing quarterly net
worth targets, § 702.206(c)(1)(i), project
the amount of earnings retention,
decreased as permitted by NCUA, for
each quarter of the term of the NWRP.
§702.206(c)(1)(ii). Typically, approved
NWRPs permit decreases in earnings
retention extending for successive
quarters over the term of the plan. These
decreases are effectively subject to
quarterly review and revocation as a
function of the NWRP. A credit union
that falls to a lower net worth category
because it failed to implement the steps
or to meet the quarterly net worth
targets in its NWRP may be required to
file a new NWRP, § 702.206(a)(3),
thereby revoking the then-current
NWRP approving future decreases in
earnings retention. See also 12 CFR
747.2005(b)(3) (civil money penalty for
failure to implement NWRP). In
contrast, when a credit union is
implementing the prescribed steps and
meeting its net worth targets, there
likely would be no reason to

discontinue the decreased earnings
retention approved in its NWRP.

Because quarterly review is effectively
built-in to the NWRP, proposed new
subsection (d) exempted credit unions
operating under an NWRP from the
quarterly review that § 702.201 imposes
on ‘“adequately capitalized” credit
unions. NCUA received no comments
on this exemption. Accordingly, the
final rule adopts new subsection (d) as
proposed.

7. Section 702.204—PCA for “‘Critically
Undercapitalized” Credit Unions

a. “Other corrective action”. When a
credit union becomes “critically
undercapitalized” (net worth ratio
<2%), part 702 gives the NCUA Board
90 days in which to either place the
credit union into conservatorship,
liquidate it, or impose “other corrective
action * * * to better achieve the
purpose of [PCA].” 12 U.S.C.
1790d(i)(1); § 702.204(c)(1). NCUA so far
has interpreted the option to impose
“other corrective action” (“OCA”’) as
requiring some further action in
addition to complying with the steps
prescribed in an approved NWRP for
meeting quarterly net worth targets.
Some further action would seem
appropriate when a credit union either
is not complying with its approved
NWRP, or is implementing the
prescribed action steps but still failing
to achieve its quarterly net worth
targets. But when a credit union has
been both implementing the steps in its
NWRP and timely achieving its net
worth targets, demanding further action
is superfluous, if not punitive. NCUA
has found it difficult to fashion OCA
that is more than a makeweight in these
circumstances.

Congress left it entirely to the NCUA
Board to “take such other action” in lieu
of conservatorship and liquidation “as
the Board determines would better
achieve the purpose of [PCA], after
documenting why the action would
better achieve that purpose.” 12 U.S.C.
1790d(i)(1)(b). See also S. Rep. No. 193,
105th Cong., 2d Sess. 15 (1998). The
NCUA Board has determined that the
purpose of PCA—building net worth to
minimize share insurance losses—is not
undermined by declining to impose
OCA when it is documented that a
credit union already is achieving the
purpose of PCA by complying with an
approved NWRP and achieving its
prescribed net worth targets. In other
words, there would be no reason to
demand more than complete success
from a credit union that, so far, is
completely successful in building net
worth.
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To implement a more flexible
approach to imposing OCA in lieu of
conservatorship and liquidation, the
proposed rule revised subsection
(c)(1)(iii) to provide that “[OCA] may
consist, in whole or in part, of
complying with the timetable of
quarterly steps and meeting quarterly
net worth targets prescribed in an
approved [NWRP].” § 702.204 (c)(1)(iii).
This would permit, but not require,
NCUA to limit OCA to directing a credit
union that already is in compliance
with its approved NWRP to simply
continue to comply, without
undertaking any further action beyond
what the NWRP already requires. NCUA
received two comments; both supported
this shift in approach to implementing
OCA. Accordingly, the final rule adopts
revised subsection (c)(1)(iii) as
proposed.

b. 10-day appeal period. The NCUA
Board’s authority to decide whether to
conserve a “critically undercapitalized”
credit union, liquidate it, or allow OCA
may be delegated only in the case of
credit unions having assets of less than
$5 million. 12 U.S.C. 1790d(i)(4);
§702.204(c)(4). In such cases, the credit
union has a statutory “right of direct
appeal to the NCUA Board of any
decision made by delegated authority.”
Id. However, neither the Act nor part
741 sets a deadline by which a credit
union must appeal a delegated decision
to the NCUA Board. The lack of a
deadline for exercising the right to
appeal delegated decisions to the NCUA
Board gives “critically
undercapitalized” credit unions at least
the appearance of an unlimited
opportunity to challenge a Regional
Director’s decision.

To impose similar finality upon the
unfolding timetable of decisions that
starts when a credit union becomes
“critically undercapitalized,” the
proposed rule revised subsection (c)(4)
to set a deadline of ten calendar days in
which to appeal a delegated decision.
Objecting that 10 days is too few for
small credit unions with
unsophisticated management, the one
commenter who addressed this section
advocated a 30-day appeal period
instead. However, the final rule adopts
the proposed 10-day appeal period for
two reasons. First, it parallels the 10-day
window that the Act provides for
seeking judicial review of any statutory
conservatorship or liquidation. 12
U.S.C. 1786(h)(3), 1787(a)(1)(B). Second,
a longer appeal period would
unreasonably delay the payout of shares
to members that must promptly follow
a liquidation.

c. Insolvent FCU. The NCUA Board
generally must liquidate a credit union

eventually if it remains “critically
undercapitalized.” § 702.204(c).
Independently of PCA, however, the Act
directs that “[u]pon its finding that a
Federal credit union * * * is insolvent,
the Board shall close such credit union
for liquidation.” 12 U.S.C. 1787(a)(1)(A).
Therefore, in the case of a “critically
undercapitalized” federal credit union
that is insolvent (i.e., has a net worth
ratio of less than zero), NCUA has the
option of an insolvency-based
liquidation. To clarify that this option is
available, new subsection (d) to
§702.204 provides that ““a ‘critically
undercapitalized’ federal credit union
that has a net worth ratio of less than
zero percent (0%) may be placed into
liquidation on grounds of insolvency
pursuant to [§ 1787(a)(1)(A)].”

8. Section 702.205—Consultation With
State Officials on Proposed PCA

As explained above in reference to
new subsection (c) of § 702.201, a cross-
reference in § 702.205(c) misidentified
the decision whether to permit a
decrease in a FISCU’s quarterly earnings
retention as a DSA. To correct this error,
the final rule deletes the erroneous
cross-reference and relocates the
“consult and seek to work
cooperatively” requirement in
§702.201(c).

9. Section 702.206—Net Worth
Restoration Plans

a. Contents of NWRP. Section 702.206
prescribes the contents of an NWRP that
must be submitted for approval by
credit unions classified
“undercapitalized” or lower.® Among
the items an NWRP must address is how
the credit union will comply with MSAs
and DSAs. §702.206(c)(1)(iii). Some
credit unions that were not subject to a
DSA interpreted that requirement as a
demand either to consent to a DSA, or
to explain prospectively how the credit
union would comply with DSAs if the
NCUA Board were to impose any. The
proposed rule revised subsection
(c)(1)(iii) to clarify that an NWRP need
only address whatever DSAs, if any, the
NCUA Board already has imposed on
the credit union. The one commenter
who addressed this revision supported
it. The final rule adopts revised
subsection (c)(1)(iii) as proposed.

b. Publication of NWRP. Publication
of an NWRP is not a prerequisite to
enforcing its provisions as authorized in
12 CFR 747.2005, but this fact is not
expressly stated in § 702.206 itself. The

6 As noted earlier in this preamble, the comments

on the concept of “safe harbor” approval of an
NWRP are addressed in a separate proposed rule
found elsewhere in this volume of the Federal
Register.

omission has led some to assume that an
NWREP, like a “Letter of Understanding
and Agreement,” must be published in
order to subsequently be enforceable.
The Act mandates that a “‘written
agreement or other written statement”
must be published in order for a
violation to be enforceable “unless the
Board, in its discretion, determines that
publication would be contrary to the
public interest.”” 12 U.S.C. 1786(s)(1)(A).
To the extent an NWRP qualifies as a
“written agreement or other written
statement” under § 1786(s)(1)(A), the
NCUA Board does not intend to publish
NWRPs because it has determined that
publication would expose the credit
union to reputation risk that would be
contrary to the public interest.
Therefore, the proposed rule added new
subsection (i) to § 702.206, clarifying
that “An NWRP need not be published
to be enforceable because publication
would be contrary to the public
interest.” NCUA received two
comments on the clarification and both
supported it. Therefore, the final rule
adopts new subsection (i) as proposed.

c. Alternative capital. The proposed
rule did not reference subsection (e),
which permits consideration of any
“regulatory capital” a credit union may
have in evaluating an NWRP.
Nonetheless, NCUA received three
comments urging the adoption of some
form of alternative capital not only to be
considered in evaluating an NWRP, but
also to offset an applicable RBNW
requirement. A fourth commenter
opposed alternative capital in any form.
The final rule does not address these
comments because this rulemaking was
not intended by the NCUA Board to be
a forum for exploring or introducing
alternative forms of capital.

10. Section 702.303—PCA for
“Adequately Capitalized”” New Credit
Unions

Under the original alternative system
of PCA for new credit unions, a credit
union that managed to become
“adequately capitalized” while still new
was subject to the same minimum
earnings retention that applies to non-
new credit unions that are “adequately
capitalized.” 7 § 702.201(a). In contrast,
“new” credit unions that stayed
classified below “adequately
capitalized”” were not subject to
minimum earnings retention; they had
to increase net worth only by an
amount reflected in the credit union’s

7 The final rule corrects the wording of § 702.303,
which inadvertently extended that section to “new”
credit unions classified lower than “adequately
capitalized.” Sections 702.304 and 702.305
continue to prescribe PCA for new credit unions in
those net worth categories.
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approved initial or revised business
plan.” § 702.304(a)(1). This created a
disincentive for a “new” credit union to
become ‘““adequately capitalized”
because the reward for keeping its net
worth ratio below 6 percent is that it is
relieved from complying with a
minimum earnings retention amount.

To eliminate the disincentive, the
proposed rule put all new credit unions
having a net worth lower than 7 percent
in parity for purposes of earnings
retention. 67 FR at 38437. An
“adequately capitalized”” new credit
union would no longer be subject to the
same minimum earnings retention as a
non-new counterpart. Instead, like new
credit unions in lower categories, it
would be required to increase net worth
quarterly by “an amount reflected in its
approved initial or revised business
plan” until it becomes “well
capitalized.” In the absence of such a
plan, however, the credit union would
remain subject to the same quarterly
minimum earnings retention as non-
“new” credit unions.

Two commenters supported parity
among new credit unions for earnings
retention purposes. Advocating a far
less flexible approach, a third
commenter (a banking industry trade
association) objected that exempting any
new credit unions from the statutory
minimum earnings retention is not in
accordance with CUMAA. That
commenter overlooks the fact that
CUMAA applies a minimum earnings
retention requirement to non-new credit
unions; it prescribed no earnings
retention requirement at all for new
credit unions. 12 U.S.C. 1790d(e)(1).
Instead, CUMAA gave NCUA discretion
in developing an alternative system of
PCA, provided that it recognized that
new credit unions initially have no net
worth; need reasonable time to
accumulate net worth; and need
incentives to become ‘“‘adequately
capitalized” by the time they no longer
qualify as “new.” 12 U.S.C.
1790d(b)(2)(B). See 64 FR 27090, 27098
(May 18, 1999) (justification for flexible
approach). It is entirely consistent with
this last statutory criterion to eliminate
any disincentive—such as minimum
earnings retention—for a new credit
union to reach “adequately capitalized”
while it is still “new.”

11. Section 702.304—PCA for
“Moderately Capitalized,” “Marginally
Capitalized” and “Minimally
Capitalized” New Credit Unions

As explained above, the final rule
modifies § 702.201(a) to specify that
earnings retention must increase the
“the dollar amount” of net worth, not
simply the net worth ratio itself. To

conform to that modification,
§702.304(a)(1) is revised accordingly.

12. Section 702.305—PCA for
“Uncapitalized”” New Credit Unions

a. Member business loan restriction.
Part 702 originally gave an
“uncapitalized” new credit union full
relief from all MSAs while it was
operating within the period allowed by
its initial business plan to have no net
worth. § 702.305(a). An unintended
consequence of this forbearance was
that ‘“‘uncapitalized” credit unions were
free of the MSA restricting MBLs; that
restriction applied only when a credit
union managed to attain some net worth
and rise to the “minimally capitalized”
net worth category.8 Yet a “minimally
capitalized” credit union arguably is
better suited to expand its MBL
portfolio than one that remains
“uncapitalized.” Further, making PCA
more demanding as a credit union’s net
worth and category classification
improve, rather than relaxing it, is
contrary to the purpose of PCA. To
rectify this unintended consequence,
the proposed rule extended subsection
(a) to include an “uncapitalized” new
credit union that is operating with no
net worth as permitted by an initial
business plan. 67 FR at 38437. As a
result, ‘“‘uncapitalized” new credit
unions are all subjected to the MBL
restriction, § 702.305(a)(3), regardless
whether they are operating with no net
worth under an initial business plan, or
have declined to “uncapitalized” after
reaching a higher net worth category.
NCUA received no comments on this
section. Accordingly, the final rule
adopts revised subsection (a) as
proposed.

b. Filing of revised business plan.
Subsection (a)(2) generally required an
“uncapitalized” new credit union to
submit a revised business plan (“RBP”’)
within 90 days following either of two
events—expiration of the period that the
credit union’s initial business plan
allows it to operate with no net worth,
or the effective date that it declined to
“uncapitalized” from a higher net worth
category. This contrasts with the 30-day
period that “moderately capitalized,”
“marginally capitalized” and
“minimally capitalized” credit unions
are given to file an RBP. § 702.306(a)(1).
Ninety days is an unduly long filing
period given that an “uncapitalized”
credit union faces mandatory
conservatorship or liquidation if it fails
to increase net worth to at least two

8 The earnings retention requirement,
§702.305(a)(1), is ineffective against an
“uncapitalized” credit union because a credit union
that has an undivided earnings deficit has no net
worth to retain.

percent. Furthermore, it is
counterintuitive to give a credit union
that has a net worth deficit three times
as long to devise a plan for generating
positive earnings than is given to credit
unions that already have net worth.

The proposed rule put all new credit
unions that must file an RBP in parity.
First, it deleted the 90-day filing
window for “‘uncapitalized” credit
unions, thereby limiting them to the
general 30-day window, once they are
required to file an RBP. 67 FR at 38438.
Second, it reorganized subsection (a)(2)
to parallel the conditions that trigger
other less than ““adequately capitalized”
new credit unions to revise their
business plans, § 702.304(a)(2), even
though only “uncapitalized” credit
unions are initially allowed to operate
with no net worth. To that end, the
proposed rule required an
“uncapitalized” credit union to submit
an RBP if it either: fails to increase net
worth (i.e., reduce its earnings deficit) as
its existing business plan provides; has
no approved business plan; or has
violated the MSA restricting MBLs.

The sole commenter on this topic
supported the 30-day window for filing
an RBP, while also urging NCUA to
relieve the burden on new credit unions
by providing assistance in preparing
RBPs. See § 702.307(a) (assistance in
preparing RBPs). For the reasons set
forth above in this section, the revisions
to subsection (a)(2) are adopted as
proposed.

c. Liquidation or conservatorship if
“uncapitalized” after 120 days.
Subsection (c)(2) generally required the
NCUA Board to conserve or liquidate an
“uncapitalized” new credit union that
remains “‘uncapitalized”” 90 days after
its RBP is approved. It was silent,
however, regarding conservatorship or
liquidation of a credit union whose RBP
is rejected. To correct this oversight, the
proposed rule mandated
conservatorship or liquidation of an
“uncapitalized” new credit union after
a 120-day period regardless whether an
RBP has been approved or rejected. 67
FR at 38438. This period combines the
30-day window for submitting an RBP,
§702.306(a)(1), and the original 90-day
period allowed for the credit union to
develop sufficient positive earnings to
avoid conservatorship and liquidation.
The 120-day period runs from the later
of either the effective date of
classification as “uncapitalized” or, if a
credit union is operating with no net
worth in the period prescribed by its
initial business plan, the last day of the
calendar month after expiration of that
period. Because the period for operating
with no net worth typically runs on a
quarterly basis, the last day of the
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calendar month after it expires parallels
the calendar month that separates the
quarter-end and the effective date of
classification as “undercapitalized.”

NCUA received no comments on the
revisions to subsection (c)(2) and,
therefore, they are adopted as proposed.
In addition, the final rule relocates to a
new subsection (c)(3) the existing
exception to mandatory conservatorship
or liquidation for a credit union that is
able to demonstrate that it is viable and
has a reasonable prospect of becoming
“adequately capitalized.”

d. “Uncapitalized” new FCU. As
explained above in reference to new
subsection (d) of § 702.204, there are
two options for liquidating a federal
credit union that has no net worth—a
PCA-based liquidation, 12 U.S.C.
1787(a)(3)(A)(ii), or an insolvency-based
liquidation. 12 U.S.C. 1787(a)(1)(A).
Both are available when a new federal
credit union either fails to timely submit
an RBP, §702.305(c)(1), or remains
“uncapitalized” 120 days after the
effective date of classification,
§702.305(c)(2). To clarify that this
option is available, the final rule adds
new subsection (d) to § 702.305,
providing that “an ‘uncapitalized’
federal credit union may be placed into
liquidation on grounds of insolvency
pursuant to [§1787(a)(1)(A)].”

13. Section 702.306—Revised Business
Plans for New Credit Unions

a. Filing schedule. Subsection (a)(1)
required “moderately capitalized,”
“marginally capitalized” and
“minimally capitalized” credit unions
to file an RBP within 30 days after
failing to meet a quarterly net worth
target prescribed in an existing business
plan. As discussed above, the final rule
eliminates the 90-day filing window for
“uncapitalized” credit unions.
§702.305(a)(2). To conform to that
modification, the final rule also
modifies subsection (a)(1) to apply the
30-day filing window uniformly to all
new credit unions classified less than
“adequately capitalized” or that have
violated the MSA restricting MBLs.
§§702.304(a)(3), 702.305(a)(3).

The original rule’s 30-day filing
period ran from “the effective date (per
§702.101(b)) of the credit union’s
failure to meet a quarterly net worth
target prescribed in its then-present
business plan.” § 702.306(a)(1). Even as
revised, however, § 702.101(b), which
addresses the effective date of
classification among the net worth
categories, says nothing to determine
when a quarterly net worth target is met.
The subtlety of this distinction may
confuse credit unions that have no then-
present approved business plan or have

violated the MSA restricting MBLs.
Therefore, the proposed rule further
revised subsection (a)(1) to effectively
give new credit unions that fail to meet
a quarterly target 60 days following the
quarter-end to file an RBP.
§702.306(a)(1)(i). The 60-day period
combines the calendar month that
separates the quarter-end from the
effective date of classification, with the
uniform 30-day filing period that
commences on the effective date.
Finally, the proposed rule revised
subsection (a)(1) still further to clarify
that, for new credit unions that either
have no approved business plan or that
have violated the MBL restriction, the
effective date of classification as less
than ““adequately capitalized” triggers
the 30-day window for filing an RBP.
§702.306(a)(1)(ii)—(iii). NCUA received
no comments on the revisions to the
filing schedule for RBPs. Accordingly,
revised subsection (a)(1) is adopted as
proposed.

b. Timetable of net worth targets.
Subsection (b)(2) prescribed the
contents of an RBP, which must include
a timetable of quarterly net worth targets
extending for the term of the plan “so
that the credit union becomes
‘adequately capitalized’ and remains so
for four consecutive quarters.” It also
warned that a “‘complex” new credit
union that is subject to an RBNW
requirement may need to attain a net
worth ratio higher than 6 percent to
become “adequately capitalized.” The
proposed rule rectified two flaws in this
section. First, in contrast to an NWRP,
the objective of an RBP is to build net
worth so that a new credit union
becomes “adequately capitalized” by
the time it no longer is “new,” 9 rather
than by the end of the term of the plan.
65 FR at 8578; 64 FR 27090, 27099 (May
18, 1999) (chart). The proposed rule
revised subsection (b)(2) so that an
RBP’s net worth targets ensure the new
credit union will become ‘“adequately
capitalized” by the time it no longer
qualifies as “new.” 67 FR at 38438.
Second, under part 702 new credit
unions cannot be “complex” or subject
to an RBNW requirement because, by
definition, they do not meet the $10
million asset minimum. § 702.103(a)(1).
Therefore, the proposed rule deleted the
warning to new credit unions that are
“complex.” NCUA received no
comments on either of these revisions.
Accordingly, revised subsection (b)(2) is
adopted as proposed.

c. Publication of RBP. As explained
above, the final rule adds a new

9 A credit union remains ‘“new” as long as it is
in operation less than 10 years and has assets of $10
million or less. 12 U.S.C. 1790d(0)(4); § 702.301(b).

subsection (i) to § 702.206, to clarify that
publication of an NWRP is not a
prerequisite to enforcing its provisions
as authorized in 12 CFR 747.2005. The
same is true of an RBP, but this fact was
similarly omitted from § 702.306. To the
extent an RBP qualifies as a “written
agreement or other written statement”
under 12 U.S.C. 1786(s)(1)(A), the
NCUA Board does not intend to publish
RBPs because it has determined that
publication would expose the credit
union to reputation risk that would be
contrary to the public interest.
Therefore, the final rule adds new
subsection (h) to § 702.306, clarifying
that “An RBP need not be published to
be enforceable because publication
would be contrary to the public
interest.”

13. Section 702.401—Charges to Regular
Reserve

a. Regular reserve. Although the
proposed rule did not reference
subsection (b), which requires credit
unions “to establish and maintain a
regular reserve account,” four
commenters criticized it as obsolete.
The NCUA Board prefers to retain the
regular reserve at this time primarily for
two reasons. First, it facilitates the
statutory earnings retention
requirement, 12 U.S.C. 1790d(e), by
holding the earnings that credit unions
classified “adequately capitalized” or
lower are required to ““set aside.”
§702.201. And second, it continues to
function as an early warning signal of
safety and soundness problems because,
as explained below, regulatory review
and approval is required before a credit
union can take certain actions—
charging losses to, and paying dividends
from, the regular reserve—that would
cause its net worth to decline below 6
percent.

b. Minimum net worth to charge
losses without approval. Subsection
(c)(1) originally allowed the board of
directors of a federally-insured credit
union that had depleted the balance of
its undivided earnings and other
reserves to charge losses to the regular
reserve account without regulatory
approval so long as the charge did not
reduce the credit union’s net worth
classification below “well capitalized”
(i.e., net worth ratio of 7 percent or
greater). § 702.401(c)(1). That net worth
category was established as the
minimum for charging losses without
regulatory approval because the
categories below “well capitalized”
trigger MSAs. However, the proposed
rule lowered the minimum category to
“adequately capitalized” (i.e., 6 percent
net worth ratio) in order to give credit
unions the flexibility to decide for
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themselves whether charging losses is
worth triggering the single MSA that
applies to that category—the quarterly
earnings retention. § 702.201(a); 67 FR
at 38439. In addition, the proposed rule
expressly reminded credit unions that
they must deplete their undivided
earnings balance before making any
charge to the regular reserve. All seven
of the commenters who addressed these
proposed revisions supported them.
Thus, revised subsection (c)(1) is
adopted as proposed.

c. Dual approval to charge losses.
Subsection (c)(2) originally required the
prior approval of the “appropriate State
official,” but not the approval of the
“appropriate Regional Director,” when a
State-chartered credit union seeks to
charge losses that would cause it to
decline below the minimum category.
Omitting the approval of NCUA
Regional Directors was inconsistent
with the protocol applied elsewhere in
part 702 requiring joint State and
Federal approval of PCA decisions
affecting State-chartered credit unions.
E.g., §§702.206(a)(1), 702.306(a)(1). To
correct this inconsistency, the proposed
rule modified § 702.401(c)(2) to require
the concurrence of both the
“appropriate State official”” and “‘the
appropriate Regional Director” to permit
a State-chartered credit union to charge
losses to the regular reserve. In addition,
the proposed rule clarified that written
approval may consist of an approved
NWREP that allows such charges.

The sole commenter on the revisions
proposed for subsection (c)(2) objected
that the dual approval requirement
would unnecessarily overburden NCUA
with the oversight of State officials. On
the contrary, the NCUA Board does not
consider its approval to be a function of
overseeing State officials. Rather, its
approval for a State-chartered credit
union to charge losses to the regular
reserve is integral to PCA because of
NCUA'’s independent role as insurer of
the shares and deposits of federally-
insured State-chartered credit unions.
Accordingly, revised subsection (c)(2) is
adopted as proposed.

15. Section 702.403—Payment of
Dividends

a. Minimum net worth to pay
dividends without approval. Subsection
(b)(1) originally allowed the board of
directors of a federally-insured credit
union that had depleted the balance of
undivided earnings to pay dividends
out of the regular reserve account
without regulatory approval so long as
it did not cause the credit union to
decline below “well capitalized.”
§702.403(b)(1). As explained above in
regard to § 702.401(c)(1), the proposed

rule similarly lowered to “adequately
capitalized”” the minimum net worth
category in which credit unions may
pay dividends out of the regular reserve
without regulatory approval. This
would give credit unions that have
depleted undivided earnings the
flexibility to decide for themselves
whether drawing down the regular
reserve to pay dividends is worth
triggering the quarterly earnings
retention requirement that applies to
“adequately capitalized” credit unions.
§702.201(a).

b. Dual approval to pay dividends. As
with §702.401(c)(2) discussed above,
subsection (b)(2) originally required the
prior approval of the “appropriate State
official,” but not the approval of the
‘“appropriate Regional Director,” when
paying dividends out of the regular
reserve would cause a State-chartered
credit union to decline below the
minimum net worth category. In
addition, omitting Regional Director
approval may suggest, incorrectly, that a
State official’s approval to pay
dividends from the regular reserve
under § 702.401(b) makes it unnecessary
to independently obtain both the State
official’s and the Regional Director’s
approval under § 702.201(b) for a State-
chartered credit union to decrease its
earnings retention in order to pay
dividends. For this reason and the
reason explained in the preceding
section, the proposed rule corrected this
omission by revising subsection (b)(2) to
require the concurrence of both the
“appropriate State official” and “‘the
appropriate Regional Director” for a
State-chartered credit union to pay
dividends out of its regular reserve. In
addition, the proposed rule clarified
that written approval may consist of an
approved NWRP that allows such
dividend payments. The two
commenters who addressed the
revisions proposed for subsections (b)(1)
and (b)(2) supported them. Accordingly,
they are adopted as proposed.

Subpart A of Part 741—Requirements
for Insurance

16. Section 741.3—Adequacy of
Reserves

Subsection (a)(2) originally allowed
State-chartered credit unions to charge
losses other than loan losses to the
regular reserve in accordance with State
law or procedures, but without
regulatory approval, provided that the
charges did not cause the credit union
to decline below ‘““well capitalized.” 12
CFR 741.3(a)(2). The preceding
subsection (a)(1) incorporates by
reference all of part 702 as a prerequisite
for insurability of State-chartered credit

unions. As discussed above,
§702.401(c) already imposes on State-
chartered credit unions the same
conditions for regulatory approval that
subsection (a)(2) prescribes for an
insured credit union seeking to charge
losses to the regular reserve. Because
this makes subsection (a)(2) redundant,
the final rule eliminates it from § 741.3.

The final rule’s removal of subsection
(a)(2) does not mean that § 702.401(c)
preempts “either state law or
procedures established by the
appropriate State official” that restrict a
State-chartered credit union’s ability to
charge losses to the regular reserve. On
the contrary, such charges would
independently remain subject to
applicable State laws and procedures.
Further, an appropriate State official
would retain complete discretion to
withhold approval of such charges,
under § 702.401(c)(2), on grounds that
they would violate State law or
procedures.

Subpart L of Part 747—Issuance,
Review and Enforcement of Orders
Imposing PCA

17. Section 747.2005—Enforcement of
Orders

The NCUA Board is authorized to
“assess a civil money penalty against a
credit union which fails to implement a
net worth restoration plan * * * ora
revised business plan under * * * part
702.” 12 CFR 747.2005(b)(2). As
explained above, the NCUA Board has
determined that it is not in the public
interest to require publication of an
NWRP or an RBP in order for either to
be enforceable and §§ 702.206 and
702.306 are modified accordingly. The
final rule makes a conforming
modification to § 747.2005(b)(2) to
provide that a civil money penalty may
be assessed for failure to implement a
plan “regardless whether the plan was
published.”

Regulatory Procedures

Regulatory Flexibility Act

The Regulatory Flexibility Act
requires NCUA to prepare an analysis
describing any significant economic
impact a proposed regulation may have
on a substantial number of small credit
unions (primarily those under $1
million in assets). The proposed rule
improves and simplifies the existing
system of PCA mandated by Congress.
12 U.S.C. 1790d. The NCUA Board has
determined and certifies that the final
rule will not have a significant
economic impact on a substantial
number of small credit unions and,
therefore, a Regulatory Flexibility
Analysis is not required.
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Paperwork Reduction Act

The reporting requirements in this
final rule have been submitted to the
Office of Management and Budget.
Under the Paperwork Reduction Act of
1995, no person is required to respond
to a collection of information unless it
displays a valid OMB number. Control
number 3133-0161 has been issued for
part 702 and will be displayed in the
table at 12 CFR part 795.

Executive Order 13132

Executive Order 13132 encourages
independent regulatory agencies to
consider the impact of their regulatory
actions on State and local interests.
NCUA, an independent regulatory
agency as defined in 44 U.S.C. 3502(5),
voluntarily adheres to the fundamental
federalism principles addressed by the
executive order. This final rule will
apply to all federally-insured credit
unions, including State-chartered credit
unions. Accordingly, it may have a
direct effect on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. This impact is an
unavoidable consequence of carrying
out the statutory mandate to adopt a
system of prompt corrective action to
apply to all federally-insured credit
unions. NCUA staff has consulted with
a committee of representative State
regulators regarding the impact of the
proposed revisions on State-chartered
credit unions. Their comments and
suggestions are reflected in the
proposed rule.

Small Business Regulatory Enforcement
Fairness Act

The Small Business Regulatory
Enforcement Fairness Act of 1996 (Pub.
L. 104-121) provides generally for
congressional review of agency rules. A
reporting requirement is triggered in

instances where NCUA issues a final
rule as defined by section 551 of the
Administrative Procedure Act, 5 U.S.C.
551. The Office of Management and
Budget has determined that this rule is
not a major rule.

List of Subjects

12 CFR Parts 702 and 741

Credit unions, Reporting and
recordkeeping requirements.
12 CFR Part 747

Administrative practices and
procedures, Credit unions.

By the National Credit Union

Administration Board on November 21, 2002.

Becky Baker,
Secretary of the Board.

For the reasons set forth above, 12
CFR parts 702, 741 and 747 are
amended as follows:

PART 702—PROMPT CORRECTIVE
ACTION

1. The authority citation for part 702
continues to read as follows:

Authority: 12 U.S.C. 1766(a), 1790d.

2. Amend § 702.2 as follows:

a. Redesignate current paragraphs (i)
through (k) as new paragraphs (j)
through (1) respectively.

b. Add new paragraph (i) to read as
set forth below;

c. Revise newly designated paragraph
(k)(1)@) to read as set forth below;

d. Revise newly designated paragraph
(k)(1)@{v) to read as set forth below; and

e. Remove from newly designated
paragraph (k)(2) the cross-reference to
“paragraph (j)(1)”” and add in its place
a cross-reference to “‘paragraph (k)(1)”.

§702.2 Definitions.
* * * * *

(i) Senior executive officer means a
senior executive officer as defined by 12
CFR 701.14(b)(2).

* * * * *

(k) Total assets. (1) * * *

(i) Average quarterly balance. The
average of quarter-end balances of the
current and three preceding calendar
quarters; or

* *x %

(iv) Quarter-end balance. The quarter-
end balance of the calendar quarter as
reported on the credit union’s Call
Report.

* * * * *

3. Amend § 702.101 as follows:

a. Add a heading to paragraph (b)(1)
to read as set forth below;

b. Revise paragraph (b)(2) to read as
set forth below;

c. Add a heading to paragraph (b)(3)
to read as set forth below; and

d. Revise the heading of paragraph (c),
and paragraph (c)(1), to read as follows:

§702.101 Measures and effective date of
net worth classification.
* * * * *

(b)* * *

(1) Quarter-end effective date. * * *

(2) Corrected net worth category. The
date the credit union received
subsequent written notice from NCUA
or, if State-chartered, from the
appropriate State official, of a decline in
net worth category due to correction of
an error or misstatement in the credit
union’s most recent Call Report; or

(3) Reclassification to lower category.
* % %

(c) Notice to NCUA by filing Call
Report. (1) Other than by filing a Call
Report, a federally-insured credit union
need not notify the NCUA Board of a
change in its net worth ratio that places
the credit union in a lower net worth
category;

* * * * *

4. Amend §702.102 by revising Table
1 immediately preceding paragraph (b)
to read as follows:

§702.102 Statutory net worth categories.

* * * * *



71088 Federal Register/Vol. 67, No. 230/ Friday, November 29, 2002/Rules and Regulations
TABLE 1 — STATUTORY NET WORTH CATEGORY CLASSIFICATION
A credit union’s net worth if its net worth and subject to the following
categoryis . .. ratiois. .. condition(s) . . .
“Well Capitalized” 7% or above Meets applicable risk-based net
worth (RBNW) requirement
“‘Adequately Capitalized” 6% t0 6.99% Meets applicable RBNW
requirement
“Undercapitalized” 4% t0 5.99% Or fails applicable RBNW
requirement
“Significantly Undercapitalized” 2% to0 3.99% Orif “undercapitaiized” at <5%
net worth ratio and fails to
timely submit or materially
implement Net Worth
Restoration Plan
“Criticaily Undercapitalized” Less than 2% None
* * * * * introductory text and add in its place (iii) Fourteen percent (14%) of the
the number “4”; and amount of such loans with a remaining
§702.103 [Amended]

5. Amend § 702.103 as follows:

a. Remove the heading from
paragraph (a);

b. Remove paragraph (b); and

c. Redesignate current paragraph (a)
as the sectional introductory text, and
paragraphs (a)(1) and (a)(2) as
paragraphs (a) and (b), respectively.

§702.104 [Amended]

6. Amend § 702.104 as follows:

a. Remove the number “1” from the
parenthetical “(Table 1)” in the
introductory text and add in its place
the number “2”’; and

b. Redesignate Table 1 immediately
following paragraph (h) as Table 2.

§702.105 [Amended]

7. Amend § 702.105 as follows:

a. Remove the number “2” from the
parenthetical “(Table 2)” in the
introductory text and add in its place
the number “3”;

b. Remove the citation “§702.2(k)” in
the introductory text and add in its
place the citation ““§ 702.2(m)”’; and

c. Redesignate Table 2 immediately
following paragraph (b) as Table 3.

§702.106 [Amended]

8. Amend §702.106 as follows:
a. Remove the number “3” from the
parenthetical “(Table 3)” in the

b. Redesignate Table 3 immediately
following paragraph (h) as Table 4.

9. Amend §702.107 as follows:

a. Remove the number “4” from the
parenthetical “(Table 4)” in the
introductory text and adding in its place
the number “5”’;

b. Revise paragraph (a) to read as set
forth below;

c. Add new paragraph (d)
immediately after paragraph (c)(6) to
read as set forth below;

d. Redesignate Table 4 immediately
following new paragraph (d) as Table 5;

e. Revise section (a) to Table 5 to read
as set forth below; and

f. Add new section (d) to Table 5 as
follows:

§702.107 Alternative components for
standard calculation.
* * * * *

(a) Long-term real estate loans. The
sum of:

(1) Non-callable. Non-callable long-
term real estate loans as follows:

(i) Eight percent (8%) of the amount
of such loans with a remaining maturity
of greater than 5 years, but less than or
equal to 12 years;

(ii) Twelve percent (12%) of the
amount of such loans with a remaining
maturity of greater than 12 years, but
less than or equal to 20 years; and

maturity greater than 20 years;

(2) Callable. Long-term real estate
loans callable in 5 years or less as
follows:

(i) Six percent (6%) of the amount of
such loans with a documented call
provision of 5 years or less and with a
remaining maturity of greater than 5
years, but less than or equal to 12 years;

(ii) Ten percent (10%) of the amount
of such loans with a documented call
provision of 5 years or less and with a
remaining maturity of greater than 12
years, but less than or equal to 20 years;
and

(iii) Twelve percent (12%) of the
amount of such loans with a
documented call provision of 5 years or
less and with a remaining maturity of
greater than 20 years;

* * * * *

(d) Loans sold with recourse. The
alternative component is the sum of:

(1) Six percent (6%) of the amount of
loans sold with contractual recourse
obligations of six percent (6%) or
greater; and

(2) The weighted average recourse
percent of the amount of loans sold with
contractual recourse obligations of less
than six percent (6%), as computed by
the credit union.
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(a) LONG-TERM REAL ESTATE LOANS

by remaining maturity

Amount of long-term real estate loans

Alternative risk weighting

Non-callable long-term real estate loans

Remaining maturity:

> 5 years to 12 years 08
> 12 years to 20 years 12
> 20 years 14
Long-term real estate loans callable in 5 years or less

Remaining matunty:

> 5 years to 12 years 06
> 12 years to 20 years 10
> 20 years 12

component if smaller.

The “alternative component” is the sum of each amount of the “long-term real estate loans” risk
portfolio by non-“callable” and “callable” characteristic and by remaining maturity (as a percent of
quarter-end total assets) times its alternative factor. Substitute for corresponding standard

(d) LoANS SoLb WITH RECOURSE

Amount of loans by recourse

Alternative risk weighting

Recourse 6% or greater

.06

Recourse <6%

Weighted average recourse percent

The “alternative component” is the sum of each amount of the “loans sold with recourse” risk portfolio by level
of recourse (as a percent of quarter-end total assets) times its alternative factor. The alternative factor for

loans sold with recourse of less than 6% is equat to the weighted average recourse percent on such loans. A
credit union must compute the weighted average recourse percent for its loans sold with recourse of less than
six percent (6%). Substitute for corresponding standard component if smaller.

10. Amend § 702.108 as follows:

a. Revise the section heading to read
as set forth below;

b. Redesignate current paragraphs (a)
and (b) as paragraphs (b) and (c),
respectively;

c. Add a new paragraph (a) as set forth
below; and

d. Revise newly designated paragraph
(b) to read as set forth below.

§702.108 Risk mitigation credit.
(a) Who may apply. A credit union
may apply for a risk mitigation credit if

on any of the current or three preceding
effective dates of classification it either
failed an applicable RBNW requirement
or met it by less than 100 basis points.

(b) Application for credit. Upon
application pursuant to guidelines duly
adopted by the NCUA Board, the NCUA
Board may in its discretion grant a
credit to reduce a risk-based net worth
requirement under §§ 702.106 and
702.107 upon proof of mitigation of:

(1) Credit risk; or

(2) Interest rate risk as demonstrated
by economic value exposure measures.
* * * * *

11. Revise the heading of Appendixes
A-F to Subpart A of Part 702 to read as
follows:

Appendixes A-H to Subpart A of Part
702

12. Revise Appendix C to Subpart A
to read as follows:
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APPENDIX C — EXAMPLE LONG-TERM REAL ESTATE LOANS

ALTERNATIVE COMPONENT, §702.107(a)
(EXAMPLE CALCUATION IN BOLD)

Remaining maturity Dollar balance | Percent of total Alternative risk Alternative
of Long-term assets by weighting component
real estate remaining
loans by maturity
remaining
maturity
Non-callable long-term
real estate loans
> 5 years to 12 years 15,000,000 7.5000 % .08 0.6000 %
> 12 years to 20 years 2,500,000 1.2500 % A2 0.1500 %
> 20 years 2,500,000 1.2500 % 14 0.1750 %
Long-term real estate
loans callable in 5
years or less
> 5 years to 12 years 35,000,000 17.5000 % .06 1.0500 %
> 12 years to 20 years 5,000,000 2.5000 % 10 0.2500 %
> 20 years 0 0.000 % A2 0.000 %
Sum of above equals
Alternative 223 %
Component”
*Substitute for standard component if lower.
13. Redesignate Appendix F to Subpart A as Appendix H.
14. Add new Appendixes F and G to Subpart A to read as follows:
APPENDIX F — EXAMPLE LOANS SOLD WITH RECOURSE
ALTERNATIVE COMPONENT, §702.107(d)
(EXAMPLE CALCULATION IN BOLD)

Percent of Dollar balance Percent of Alternative Alternative

contractual recourse | of Loans sold total assets risk component

obligation with recourse weighting

Recourse 6 % or greater 5,000,000 2.5000 % .06 0.1500 %

Recourse <6 % 35,000,000 17.5000 % .0500 ¥ 0.8750 %

Sum of above equals

Alternative component” 1.03 %

* Substitute for corresponding standard component if lower.
¥ The credit union must calculate this alternative risk weighting for loans sold with recourse of less than 6 %.
For an example computation, see worksheet in Appendix G below.




Federal Register/Vol. 67, No. 230/ Friday, November 29, 2002/Rules and Regulations

71091

APPENDIX G ~WORKSHEET FOR ALTERNATIVE RISK WEIGHTING OF
LOANS SOLD WITH CONTRACTUAL RECOURSE OBLIGATIONS OF LESS THAN 6 %
(EXAMPLE CALCULATION IN BOLD)

Percent of contractual Dollar balance of Dollars of Alternative
recourse obligation loans sold recourse risk
less than 6% with recourse weighting
5.50 % 5,000,000 275,000

5.00 % 25,000,000 1,250,000

4.50 % 5,000,000 225,000

Sum of above equals 35,000,000 1,750,000

Dollar of recourse divided by

dollar balance equalis 5.00 %
(expressed as %)

15. Revise newly designated Appendix H to Subpart A to read as follows:

APPENDIX H -- EXAMPLE RBNW REQUIREMENT USING ALTERNATIVE COMPONENTS

(EXAMPLE CALCULATION IN BOLD)

Risk portfolio Standard Alternative Lower of standard or
component component alternative component

(a) Long-term real estate loans 2.20 % 2.85% 2.20%

(b) MBLs outstanding 0.77 % 0.95 % 0.77 %

(c) Investments 1.51 % 1.37 % 1.37 %

(f) Loans sold with recourse 1.20% 1.03% 1.03%

Standard component

Compare to Net Worth Ratio

(d) Low-risk assets 0%
(e) Average-risk assets 1.83 %
(g) Unused MBL commitments 0.15 %
(h) Allowance (1.02) %
RBNW requirement* 6.33 %

* A credit union is “undercapitalized” if its net worth ratio is less than its applicable RBNW requirement.

16. Revise § 702.201 to read as
follows:

§702.201 Prompt corrective action for
““‘adequately capitalized” credit unions.

(a) Earnings retention. Beginning the
effective date of classification as
“adequately capitalized” or lower, a
federally-insured credit union must
increase the dollar amount of its net
worth quarterly either in the current
quarter, or on average over the current
and three preceding quarters, by an
amount equivalent to at least 1/10th
percent (0.1%) of its total assets, and
must quarterly transfer that amount (or
more by choice) from undivided

earnings to its regular reserve account
until it is “well capitalized.”

(b) Decrease in retention. Upon
written application received no later
than 14 days before the quarter end, the
NCUA Board, on a case-by-case basis,
may permit a credit union to increase
the dollar amount of its net worth and
quarterly transfer an amount that is less
than the amount required under
paragraph (a) of this section, to the
extent the NCUA Board determines that
such lesser amount—

(1) Is necessary to avoid a significant
redemption of shares; and

(2) Would further the purpose of this
part.

(c) Decrease by FISCU. The NCUA
Board shall consult and seek to work
cooperatively with the appropriate State
official before permitting a federally-
insured State-chartered credit union to
decrease its earnings retention under
paragraph (b) of this section.

(d) Periodic review. A decision under
paragraph (b) of this section to permit a
credit union to decrease its earnings
retention is subject to quarterly review
and revocation except when the credit
union is operating under an approved
net worth restoration plan that provides
for decreasing its earnings retention as
provided under paragraph (b).
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§702.202 [Amended]

17. Amend § 702.202 as follows:

a. Remove the word “‘transfer”” from
the heading of paragraph (a)(1) and add
in its place the word ‘‘retention.”

b. Remove the words ‘“‘or interest”
from the heading and from the text of
paragraph (b)(3).

§702.203 [Amended]

18. Amend § 702.203 as follows:

a. Remove the word “transfer” from
the heading of paragraph (a)(1) and add
in its place the word “‘retention.”

b. Remove the words “or interest”
from the heading and from the text of
paragraph (b)(3).

19. Amend § 702.204 as follows:

a. Revise the heading of paragraph
(a)(1) to read as set forth below;

b. Revise paragraph (b)(3) to read as
set forth below;

c. Revise paragraph (c)(1)(iii) to read
as set forth below;

d. Revise paragraph (c)(4) to read as
set forth below; and

e. Add new paragraph (d) to read as
follows:

§702.204 Prompt corrective action for
‘“‘critically undercapitalized’ credit unions.

(a) * *x %

(1) Earnings retention. * * *
* * * * *

(b) E

(3) Restricting dividends paid. Restrict
the dividend rates that the credit union
pays on shares as provided in
§702.202(b)(3).

* * * * *
C * * *

El)) * *x %

(ii1) Other corrective action. Take
other corrective action, in lieu of

conservatorship or liquidation, to better
achieve the purpose of this part,
provided that the NCUA Board
documents why such action in lieu of
conservatorship or liquidation would do
so, provided however, that other
corrective action may consist, in whole
or in part, of complying with the
quarterly timetable of steps and meeting
the quarterly net worth targets
prescribed in an approved net worth

restoration plan.
* * %

(4) Nondelegation. The NCUA Board
may not delegate its authority under
paragraph (c) of this section, unless the
credit union has less than $5,000,000 in
total assets. A credit union shall have a
right of direct appeal to the NCUA
Board of any decision made by
delegated authority under this section
within ten (10) calendar days of the date
of that decision.

(d) Mandatory liquidation of insolvent
federal credit union. In lieu of
paragraph (c) of this section, a
“critically undercapitalized” federal
credit union that has a net worth ratio
of less than zero percent (0%) may be
placed into liquidation on grounds of
insolvency pursuant to 12 U.S.C.
1787(a)(1)(A).

§702.205 [Amended]

20. Amend § 702.205 as follows:

a. Remove from paragraph (a)(1) the
words “place the credit union into
conservatorship or liquidation” and add
in their place the words ‘“‘take the
proposed action”; and

b. Remove from paragraph (c) the
citation “702.201(b)”.

21. Amend § 702.206 as follows:

a. Revise paragraph (c)(1)(ii) to read as
set forth below;

b. Revise paragraph (c)(1)(iii) to read
as set forth below; and

c. Add new paragraph (i) to read as
follows:

§702.206 Net worth restoration plans.

* * * * *

(C) * x %

(1) * k%

(ii) The projected amount of earnings
to be transferred to the regular reserve
account in each quarter of the term of
the NWRP as required under
§702.201(a), or as permitted under
§702.201(b);

(iii) How the credit union will comply
with the mandatory and any
discretionary supervisory actions
imposed on it by the NCUA Board

under this subpart;
* * * * *

(i) Publication. An NWRP need not be
published to be enforceable because
publication would be contrary to the
public interest.

22. Amend §702.302 as follows:

a. Remove the number “2” from the
parenthetical “(Table 2)” in the
introductory text of paragraph (c) and
add in its place the number “6”’;

b. Revise the table immediately
preceding paragraph (d) to read as set
forth below; and

c. Revise paragraph (d) to read as
follows:

§702.302 Networth categories for new
credit unions.
* * * * *

TABLE & — MET WORTH CATEGORY CLASSIFICATION FOR "NEW™ CREDIT LINIONS

A “rew” crecil unian's
nel worth cafegary is

| if its net worth ratio is .

T% ar above

N [ N—

[ “Well Capitalizad™
“Adequately Capitalized” 5% 1o 5.95%
“Moderately Capitalized” 3.5% to 5.99%
“Marginally Capitalizad” 2% 1o 3.49%
“Minimally Capitalized” 0% fo 1.99%
“IIncapitalized” Less than 0%

(d) Reclassification based on
supervisory criteria other than net
worth. Subject to § 702.102(b) and (c),
the NCUA Board may reclassify a “well
capitalized,” ““adequately capitalized”
or “moderately capitalized” new credit
union to the next lower net worth
category (each of such actions is
hereinafter referred to generally as
“reclassification”) in either of the

circumstances prescribed in
§702.102(b).

* * * * *

23. Revise § 702.303 to read as
follows:

§702.303 Prompt corrective action for
“‘adequately capitalized” new credit unions.

Beginning on the effective date of
classification, an “‘adequately

capitalized”” new credit union must
increase the dollar amount of its net
worth by the amount reflected in its
approved initial or revised business
plan in accordance with § 702.304(a)(2),
or in the absence of such a plan, in
accordance with §702.201, and
quarterly transfer that amount from
undivided earnings to its regular reserve
account, until it is “well capitalized.”



Federal Register/Vol. 67, No. 230/ Friday, November 29, 2002/Rules and Regulations

71093

24. Amend § 702.304 by revising
paragraph (a) to read as follows:

§702.304 Prompt corrective action for
““‘moderately capitalized,” ““marginally
capitalized” and “minimally capitalized”
new credit unions.

(a) Mandatory supervisory actions by
new credit union. Beginning on the date
of classification as ‘“‘moderately
capitalized,” “‘marginally capitalized”
or minimally capitalized” (including by
reclassification under § 702.302(d)), a
new credit union must—

(1) Earnings retention. Increase the
dollar amount of its net worth by the
amount reflected in its approved initial
or revised business plan and quarterly
transfer that amount from undivided
earnings to its regular reserve account;

(2) Submit revised business plan.
Submit a revised business plan within
the time provided by § 702.306 if the
credit union either:

(i) Has not increased its net worth
ratio consistent with its then-present
approved business plan;

(ii) Has no then-present approved
business plan; or

(iii) Has failed to comply with
paragraph (a)(3) of this section; and

(3) Restrict member business loans.
Not increase the total dollar amount of
member business loans (defined as
loans outstanding and unused
commitments to lend) as of the
preceding quarter-end unless it is
granted an exception under 12 U.S.C.
1757a(b).

* * * * *

25. Amend § 702.305 as follows:

a. Revise paragraph (a) as set forth
below;

b. Revise paragraph (c)(2) as set forth
below; and

c. Add new paragraphs (c)(3) and (d)
as follows:

§702.305 Prompt corrective action for
“uncapitalized” credit unions.

(a) Mandatory supervisory actions by
new credit union. Beginning on the
effective date of classification as
“uncapitalized,” a new credit union
must—

(1) Earnings retention. Increase the
dollar amount of its net worth by the
amount reflected in the credit union’s
approved initial or revised business
plan;

(2) Submit revised business plan.
Submit a revised business plan within
the time provided by § 702.306,
providing for alternative means of
funding the credit union’s earnings
deficit, if the credit union either:

(i) Has not increased its net worth
ratio consistent with its then-present
approved business plan;

(ii) Has no then-present approved
business plan; or

(iii) Has failed to comply with
paragraph (a)(3) of this section; and

(3) Restrict member business loans.
Not increase the total dollar amount of
member business loans as provided in
§702.304(a)(3).

(C] * % *

(2) Plan rejected, approved,
implemented. Except as provided in
paragraph (c)(3) of this section, must
place into liquidation pursuant to 12
U.S.C. 1787(a)(3)(A)(ii), or
conservatorship pursuant to 12 U.S.C.
1786(h)(1)(F), an “uncapitalized”” new
credit union that remains
‘“uncapitalized” one hundred twenty
(120) calendar days after the later of:

(i) The effective date of classification
as “‘uncapitalized”’; or

(ii) The last day of the calendar month
following expiration of the time period
provided in the credit union’s initial
business plan (approved at the time its
charter was granted) to remain
“uncapitalized,” regardless whether a
revised business plan was rejected,
approved or implemented.

(3) Exception. The NCUA Board may
decline to place a new credit union into
liquidation or conservatorship as
provided in paragraph (c)(2) of this
section if the credit union documents to
the NCUA Board why it is viable and
has a reasonable prospect of becoming
“adequately capitalized.”

(d) Mandatory liquidation of
“uncapitalized” federal credit union. In
lieu of paragraph (c) of this section, an
“uncapitalized” federal credit union
may be placed into liquidation on
grounds of insolvency pursuant to 12
U.S.C. 1787(a)(1)(A).

26. Amend § 702.306 as follows:

a. Revise paragraph (a) to read as set
forth below;

b. Revise paragraph (b)(2) to read as
set forth below; and

c. Add new paragraph (h) to read as
follows:

§702.306 Revised business plans for new
credit unions.

(a) Schedule for filing. (1) Generally.
Except as provided in paragraph (a)(2)
of this section, a new credit union
classified “moderately capitalized” or
lower must file a written revised
business plan (RBP) with the
appropriate Regional Director and, if
State-chartered, with the appropriate
State official, within 30 calendar days of
either:

(i) The last of the calendar month
following the end of the calendar
quarter that the credit union’s net worth

ratio has not increased consistent with
its the-present approved business plan;

(ii) The effective date of classification
as less than ‘““adequately capitalized” if
the credit union has no then-present
approved business plan; or

(iii) The effective date of classification
as less than ““‘adequately capitalized” if
the credit union has increased the total
amount of member business loans in
violation of § 702.304(a)(3).

(2) Exception. The NCUA Board may
notify the credit union in writing that its
RBP is to be filed within a different
period or that it is not necessary to file
an RBP.

(3) Failure to timely file plan. When
a new credit union fails to file an RBP
as provided under paragraphs (a)(1) or
(a)(2) of this section, the NCUA Board
shall promptly notify the credit union
that it has failed to file an RBP and that
it has 15 calendar days from receipt of
that notice within which to do so.

(b) * * *

(2) Establish a timetable of quarterly
targets for net worth during each year in
which the RBP is in effect so that the
credit union becomes “adequately
capitalized” by the time it no longer
qualifies as “new” per § 702.301(b);

* * * * *

(h) Publication. An RBP need not be
published to be enforceable because
publication would be contrary to the
public interest.

27. Amend § 702.401 by revising
paragraph (c) to read as follows:

§702.401 Reserves.

* * * * *

(c) Charges to regular reserve after
depleting undivided earnings. The
board of directors of a federally-insured
credit union may authorize losses to be
charged to the regular reserve after first
depleting the balance of the undivided
earnings account and other reserves,
provided that the authorization states
the amount and provides an explanation
of the need for the charge, and either—

(1) The charge will not cause the
credit union’s net worth classification to
fall below ‘“‘adequately capitalized”
under subparts B or C of this part; or

(2) If the charge will cause the net
worth classification to fall below
“adequately capitalized,” the
appropriate Regional Director and, if
State-chartered, the appropriate State
official, have given written approval (in
an NWRP or otherwise) for the charge.

* * * * *

28. Amend § 702.403 by revising
paragraph (b) to read as follows:

§702.403 Payment of dividends.

* * * * *
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(b) Payment of dividends if undivided
earnings depleted. The board of
directors of a “well capitalized”
federally-insured credit union that has
depleted the balance of its undivided
earnings account may authorize a
transfer of funds from the credit union’s
regular reserve account to undivided
earnings to pay dividends, provided that
either—

(1) The payment of dividends will not
cause the credit union’s net worth
classification to fall below “adequately
capitalized” under subpart B or C of this
part; or

(2) If the payment of dividends will
cause the net worth classification to fall
below ‘““adequately capitalized,” the
appropriate Regional Director and, if
State-chartered, the appropriate State
official, have given prior written
approval (in an NWRP or otherwise) to
pay a dividend.

PART 741—REQUIREMENTS FOR
INSURANCE

1. The authority citation for part 741
continues to read as follows:

Authority: 12 U.S.C. 1757, 1766, 1781—
1790, and 1790d. Section 741.4 is also
authorized by 31 U.S.C. 3717.

§741.3. [Amended]

2. Amend § 741.3 as follows:

a. Remove from the heading of
paragraph (a) the words “Adequacy of”.

b. Remove paragraph (a)(2); and
c. Redesignate current paragraph
(a)(3) as paragraph (a)(2).

PART 747—ADMINISTRATIVE
ACTIONS, ADJUDICATIVE HEARINGS,
RULES OF PRACTICE AND
PROCEDURE, AND INVESTIGATIONS

1. The authority citation for part 747
continues to read as follows:

Authority: 12 U.S.C. 1766, 1786, 1784,
1787, 1790d and 4806(a); and 42 U.S.C.
4012a.

2. Amend § 747.2005 of subpart L by
revising paragraph (b)(2) to read as
follows:

§747.2005 Enforcement of orders.

* * * * *

(b) I .

(2) Failure to implement plan.
Pursuant to 12 U.S.C. 1786(k)(2)(A), the
NCUA Board may assess a civil money
penalty against a credit union which
fails to implement a net worth
restoration plan under subpart B of part
702 of this chapter or a revised business
plan under subpart C of part 702,

regardless whether the plan was
published.

* * * * *

[FR Doc. 02-30091 Filed 11-27-02; 8:45 am)]
BILLING CODE 7535-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-NE-16-AD; Amendment
39-12952; AD 2002-23-08]

RIN 2120-AA64

Airworthiness Directives; Rolls-Royce
plc. RB211-535 Turbofan Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to Rolls-Royce plc. (RR)
models RB211-535E4-37, RB211-
535E4-B-37, and RB211-535E4-B-75
turbofan engines, with certain part
number (P/N) low pressure (LP) turbine
stage 2 discs installed. This action
requires establishing new reduced LP
turbine stage 2 disc cyclic limits. This
action also requires removing from
service affected discs that already
exceed the new reduced cyclic limit,
and removing other affected discs before
exceeding their cyclic limits, using a
drawdown schedule. The actions
specified in this AD are intended to
prevent LP turbine stage 2 disc failure,
which could result in uncontained
engine failure and possible loss of the
airplane.

DATES: Effective December 30, 2002. The
incorporation by reference of certain
publications listed in the rule is
approved by the Director of the Federal
Register as of December 30, 2002.

Comments for inclusion in the Rules
Docket must be received on or before
January 28, 2003.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), New England
Region, Office of the Regional Counsel,
Attention: Rules Docket No. 2002-NE—
16—AD, 12 New England Executive Park,
Burlington, MA 01803-5299. Comments
may be inspected at this location, by
appointment, between 8 a.m. and 4:30
p-m., Monday through Friday, except
Federal holidays. Comments may also
be sent via the Internet using the
following address: 9-ane-
adcomment@faa.gov. Comments sent

via the Internet must contain the docket
number in the subject line.

The service information referenced in
this AD may be obtained from Rolls-
Royece plc, P.O. Box 31 Derby, DE24 8B]J,
United Kingdom; telephone 011-44—
1332-242424; fax 011-44—-1332-249936.
This information may be examined, by
appointment, at the FAA, New England
Region, Office of the Regional Counsel,
12 New England Executive Park,
Burlington, MA; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., Suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: Ian
Dargin, Aerospace Engineer, Engine
Certification Office, FAA, Engine and
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803—
5299; telephone (781) 238-7178; fax
(781) 238-7199.

SUPPLEMENTARY INFORMATION: The Civil
Aviation Authority (CAA), which is the
airworthiness authority for the United
Kingdom (U.K.), recently notified the
FAA that an unsafe condition may exist
on RR models RB211-535E4-37,
RB211-535E4-B—-37, and RB211—
535E4-B-75 turbofan engines. The CAA
advises that a reassessment of the safe
cyclic limits of LP turbine stage 2 discs,
P/N’s UL11508, UL17141, UL18947,
UL29029, and UL37352 has been
performed by the manufacturer. The
cyclic limits of these discs are reduced
based on more recent thermal and stress
data obtained from operational
experience. This condition, if not
corrected, could result in uncontained
engine failure and possible loss of the
airplane.

Manufacturer’s Service Information

Rolls-Royce plc. has issued
mandatory service bulletin (MSB)
RB.211-72-D181, Revision 3, dated
August 16, 2002, that specifies a
drawdown schedule for removing from
service affected LP turbine stage 2 discs,
using new Time Limits Manual (TLM)
cyclic limits. This MSB provides a
scheduled reduction, by engine and
flight plan, of LP turbine stage 2 disc
lives until the full life-cycle reduction
on December 31, 2005. This MSB also
provides instructions for performing a
one-time on-wing eddy current
inspection for cracks of affected LP
turbine stage 2 discs to allow a disc to
remain in service for an additional 3,000
cycles, if it does not exceed the new,
lower TLM cyclic limit. The CAA has
classified this service bulletin as
mandatory and issued AD 006—05-2001
in order to assure the airworthiness of
these Rolls-Royce plc. turbofan engines
in the U.K.
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Bilateral Airworthiness Agreement

This engine model is manufactured in
the U.K. and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the CAA has kept the FAA informed of
the situation described above. The FAA
has examined the findings of the CAA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

FAA’s Determination of an Unsafe
Condition and Required Actions

Since an unsafe condition has been
identified that is likely to exist or
develop on other RR models RB211-
535E4-37, RB211-535E4-B-37, and
RB211-535E4-B-75 turbofan engines of
the same type design, this AD is being
issued to prevent LP stage 2 turbine disc
failure, which could result in
uncontained engine failure and possible
loss of the airplane. This AD requires:

* Reducing the LP turbine stage 2
disc life-cyclic limits; and

* Removing from service affected
discs that already exceed the new
reduced cyclic limits; and

» Removing other affected discs
before exceeding their cyclic limits,
using a drawdown schedule.

The actions must be done in accordance
with the MSB described previously.

Immediate Adoption of This AD

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All

communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2002-NE-16—AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Analysis

This final rule does not have
federalism implications, as defined in
Executive Order 13132, because it
would not have a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.
Accordingly, the FAA has not consulted
with state authorities prior to
publication of this final rule.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and is not a “significant regulatory
action” under Executive Order 12866. It
has been determined further that this
action involves an emergency regulation
under DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979). If it is determined that this
emergency regulation otherwise would
be significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the

Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2002-23-08 Rolls-Royce plc.: Amendment
39-12952.Docket No. 2002—-NE-16—AD.

Applicability: This airworthiness directive
(AD) is applicable to Rolls-Royce plc. (RR)
models RB211-535E4-37, RB211-535E4-B—
37, and RB211-535E4—-B-75 turbofan
engines, with low pressure (LP) turbine stage
2 discs part numbers (P/N’s) UL11508,
UL17141, UL18947, UL29029, and UL37352
installed. These engines are installed on, but
not limited to, Boeing 757 and Tupolev
Tu204 airplanes.

Note 1: This AD applies to each engine
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
engines that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Compliance with this AD is
required as indicated, unless already done.

To prevent LP turbine stage 2 disc failure,
which could result in an uncontained engine
failure and possible loss of the airplane, do
the following:

Cyclic Limits
(a) Change the RR Time Limits Manual

cyclic limits for LP turbine stage 2 discs as
specified in the following Table 1:
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TABLE 1.—TIME LIMITS MANUAL (TLM) CycLic LIMITS

Date of reduced life limit

Life limits for RB211-535E4 engines oper-
ating in flight plan A, and RB211-535E4-B
engines

Life limits

for RB211-535E4 engines oper-
ating in flight plan B

(1) December 31, 2001
(2) December 31, 2002
(3) December 31, 2003
(4) December 31, 2004 ..
(5) December 31, 2005

20,000 CSN ...

22,500 cycles-since-new (CSN) ......cccceeveveennns
22,500 cycles-since-new (CSN) ........ccccvevveenee.
21,500 CSN .....ccoeovenee.

18,100 CSN ......cccveene

19,700 CSN.
19,000 CSN.
18,000 CSN.
16,500 CSN.
14,600 CSN.

RB211-535E4 Engines Operating to Flight Plan A, and RB211-535E4-B Engines

(b)(1) For RB211-535E4 engines operating to flight plan A, and RB211-535E4-B engines, remove the LP turbine stage 2 disc from service
using the CSN and Action times listed in the following Table 2.

TABLE 2.—DRAWDOWN SCHEDULE FOR RB211-535E4 ENGINES OPERATING TO FLIGHT PLAN A, AND RB211-535E4-B
ENGINES

Disc CSN on the effective date of
this AD

Action

Replace

Disc

Without Eddy
current inspection

With Eddy
current inspection

(i) 20,001 CSN or greater ..............

(ii) 18,100 to 20,000 CSN .............

(iii) Fewer than 18,100 CSN ..........

Remove disc from service or per-
form optional on-wing eddy cur-
rent disc inspection within 21
days after the effective date of
this AD.

Remove disc from service or per-
form optional on-wing eddy cur-
rent disc inspection.

Remove disc from service or per-
form optional on-wing eddy cur-
rent disc inspection.

Within 21 days after the effective
date of this AD.

Before accumulating 21,000 CSN
or by December 31, 2002,
whichever occurs first.

Before accumulating 20,500 CSN
or by December 31, 2004,
whichever occurs first.

Within 3,000 cycles-in-service
(CIS) after the inspection, but
do not exceed the new reduced
life limit specified in Table 1 of
this AD.

Within 3,000 cycles-in-service
(CIS) after the inspection, but
do not exceed the new reduced
life limit specified in Table 1 of
this AD.

Within 3,000 cycles-in-service
(CIS) after the inspection, but
do not exceed the new reduced
life limit specified in Table 1 of
this AD.

(2) Information regarding disc removal may
be found in 3.A. of the Accomplishment
Instructions of Mandatory Service Bulletin
(MSB) RB.211-72-D181, Revision 3, dated

August 16, 2002.

(3) The optional on-wing eddy current disc
inspection noted in Table 2 of this AD must
be performed in accordance with 3.C.(1)
through 3.C.(6) of the Accomplishment
Instructions of MSB RB.211-72-D181,
Revision 3, dated August 16, 2002.

Plan B
(c)(1) For

times listed

RB211-535E4 Engines Operating to Flight

RB211-535E4 engines operating

to flight plan B, remove the LP turbine stage
2 disc from service using the CSN and Action

in the following Table 3.

TABLE 3.—DRAWDOWN SCHEDULE FOR RB211-535E4 ENGINES OPERATING TO FLIGHT PLAN B

Disc CSN on the effective date of
this AD

Action

Replace

Disc

Without Eddy
current inspection

With Eddy
current inspection

(i) 16,501 CSN or greater ..............

(ii) 14,600 to 16,500 CSN ..............

(iii) Fewer than 14,600 CSN ..........

Remove disc from service or per-
form optional on-wing eddy cur-
rent disc inspection within 21
days after the effective date of
this AD.

Remove disc from service or per-
form optional on-wing eddy cur-
rent disc inspection.

Remove disc from service or per-
form optional on-wing eddy cur-
rent disc inspection.

Within 21 days after the effective
date of this AD.

Before accumulating 17,500 CSN
or by December 31, 2002,
whichever occurs first.

Before accumulating 17,000 CSN
or by December 31, 2004,
whichever occurs first.

Within 3,000 cycles-in-service
(CIS) after the inspection, but
do not exceed the new reduced
life limit specified in Table 1 of
this AD.

Within 3,000 cycles-in-service
(CIS) after the inspection, but
do not exceed the new reduced
life limit specified in Table 1 of
this AD.

Within 3,000 cycles-in-service
(CIS) after the inspection, but
do not exceed the new reduced
life limit specified in Table 1 of
this AD.
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(2) Information regarding disc removal may
be found in 3.A. of the Accomplishment
Instructions of MSB RB.211-72-D181,
Revision 3, dated August 16, 2002.

(3) The optional on-wing eddy current disc
inspection must be performed in accordance
with 3.C.(1) through 3.C.(6) of the
Accomplishment Instructions of MSB
RB.211-72-D181, Revision 3, dated August
16, 2002.

Alternative Methods of Compliance

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Engine
Certification Office (ECO). Operators must
submit their requests through an appropriate
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, ECO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the ECO.

Special Flight Permits

(e) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be done.

Documents That Have Been Incorporated By
Reference

(f) The disc removals and inspections must
be done in accordance with Roll-Royce MSB
RB.211-72-D181, Revision 3, dated August
16, 2002. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Rolls-Royce plc, PO Box 31, Derby,
England; telephone: 011-44-1332-249428;
fax 011-44-1332-249223. Copies may be
inspected at the FAA, New England Region,
Office of the Regional Counsel, 12 New
England Executive Park, Burlington, MA; or
at the Office of the Federal Register, 800
North Capitol Street, NW, Suite 700,
Washington, DC.

Note 3: The subject of this AD is addressed
in CAA airworthiness directive 006—05—-2001.

Effective Date

(g) This amendment becomes effective on
December 16, 2002.

Issued in Burlington, Massachusetts, on
November 8, 2002.
Francis A. Favara,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 02—29001 Filed 11-27-02; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2001-SW-34-AD; Amendment
39-12948; AD 2002-23-04]

RIN 2120-AA64
Airworthiness Directives; Eurocopter

France Model SA-365N, SA-365N1,
AS—-365N2, and AS 365 N3 Helicopters

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) for the
specified Eurocopter France (ECF)
model helicopters that requires
inspecting the 9-degree frame (frame) for
the correct edge distance of the two
attachment holes for the reinforced latch
support and for a crack and repairing
the frame if necessary. This amendment
is prompted by the detection of a fatigue
crack on the left-hand (LH) side of the
frame during maintenance. The actions
specified by this AD are intended to
prevent failure of the frame due to a
crack at the latch support, loss of a
passenger door, damage to the rotor
system, and subsequent loss of control
of the helicopter.

DATES: Effective January 3, 2003.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of January 3,
2003.

ADDRESSES: The service information
referenced in this AD may be obtained
from American Eurocopter Corporation,
2701 Forum Drive, Grand Prairie, Texas
75053—4005, telephone (972) 641-3460,
fax (972) 641-3527. This information
may be examined at the FAA, Office of
the Regional Counsel, Southwest
Region, 2601 Meacham Blvd., Room
663, Fort Worth, Texas; or at the Office
of the Federal Register, 800 North
Capitol Street, NW., Suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Jim
Grigg, Aviation Safety Engineer, FAA,
Rotorcraft Directorate, Rotorcraft
Standards Staff, Fort Worth, Texas
76193—-0110, telephone (817) 222-5490,
fax (817) 222-5961.

SUPPLEMENTARY INFORMATION: A
proposal to amend 14 CFR part 39 to
include an AD for ECF Model SA-365N,
SA-365N1, AS-365N2, and AS 365 N3
helicopters was published in the
Federal Register on August 14, 2002 (67
FR 52896). That action proposed to
require inspecting the frame for the

correct edge distance of the two
attachment holes for the reinforced latch
support and for a crack and repairing
the frame if necessary.

The Direction Generale De L’Aviation
Civile (DGAQ), the airworthiness
authority for France, notified the FAA
that an unsafe condition may exist on
ECF Model SA-365N, SA-365N1, AS—
365N2, and AS 365 N3 helicopters
incorporating MOD 0753B31. The
DGAC advises of the discovery of a
crack on the left-hand side of the frame.

ECF has issued AS 365 Alert Service
Bulletin No. 53.00.42, dated January 31,
2001 (ASB). The ASB specifies
measuring the edge distance of the
attachment holes for the reinforced latch
support of the frame, inspecting for a
crack, installing a repair on the frame or
stop-drilling the crack, and monitoring
the crack for continued growth. The
DGAC classified this ASB as mandatory
and issued AD No. 2001-060-052(A),
dated February 21, 2001, to ensure the
continued airworthiness of these
helicopters in France.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposal or the FAA’s determination of
the cost to the public. The FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed except for minor
editorial changes. These changes will
neither increase the economic burden
on operators nor increase the scope of
the AD.

The FAA estimates that this AD will:

o Affect 45 helicopters of U.S.
registry,

* Require 3 work hours per helicopter
to visually inspect all helicopters,

* Require 8 work hours to repair an
estimated 10 helicopters to correct edge
distance only, and

* Require 12 work hours to repair
edge distance and cracks for
approximately five helicopters.

The average labor rate is $60 per work
hour. Required parts will cost
approximately $200, assuming a repair
is necessary for 15 helicopters. Based on
these figures, the total cost impact of the
AD on U.S. operators is estimated to be
$19,500.

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.
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For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by Reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

2002-23-04 Eurocopter France:
Amendment 39-12948. Docket No.
2001-SW-34-AD.

Applicability: Model SA-365N, SA-365NT1,
AS-365N2, and AS 365 N3 helicopters, with
MOD 0753B31 installed, certificated in any
category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For helicopters that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the 9-degree frame
(frame) due to a crack at the latch support,
loss of a passenger door, damage to the rotor

system, and subsequent loss of control of the
helicopter, accomplish the following:

(a) Within 50 hours time-in-service, inspect
each frame by measuring the edge distance at
the two 5.2 mm (0.205 inch) diameter
attachment holes for the latch support for the
passenger door in accordance with the
Accomplishment Instructions, paragraph
2.B.1., of Eurocopter France AS 365 Alert
Service Bulletin 53.00.42, dated January 31,
2001 (ASB). Inspect the area around the
attachment holes for a crack.

(1) If the edge distance of both attachment
holes is equal to or more than 8 mm (0.315
inch) and no crack is present, no action is
required by this AD.

(2) If the edge distance is less than 8 mm
and no crack is present, before further flight,
install a reinforcing plate in accordance with
the Accomplishment Instructions paragraph
2.B.2. of the ASB. Accomplishing the
requirements of paragraph 2.B.2. of the ASB
constitutes terminating action for the
requirements of this AD.

(3) If there is a crack, before further flight,
stop-drill the crack with a 3-millimeter
diameter hole and repair the frame in
accordance with the Accomplishment
Instructions, paragraph 2.B.3., of the ASB.
Accomplishing the requirements of
paragraph 2.B.3. of the ASB constitutes
terminating action for the requirements of
this AD.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Regulations
Group, Rotorcraft Directorate, FAA.
Operators shall submit their requests through
an FAA Principal Maintenance Inspector,
who may concur or comment and then send
it to the Manager, Regulations Group.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Regulations Group.

(c) Special flight permits may be issued in
accordance with 14 CFR 21.197 and 21.199
to operate the helicopter to a location where
the requirements of this AD can be
accomplished.

(d) The inspection and repair shall be done
in accordance with the Accomplishment
Instructions of Eurocopter France AS 365
Alert Service Bulletin 53.00.42, dated
January 31, 2001. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from American Eurocopter
Corporation, 2701 Forum Drive, Grand
Prairie, Texas 75053—4005, telephone (972)
641-3460, fax (972) 641-3527. Copies may be
inspected at the FAA, Office of the Regional
Counsel, Southwest Region, 2601 Meacham
Blvd., Room 663, Fort Worth, Texas; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., Suite 700, Washington,
DC.

(e) This amendment becomes effective on
January 3, 2003.

Note 3: The subject of this AD is addressed
in Direction Generale De L’Aviation Civile
(France) AD No. 2001-060-052(A), dated
February 21, 2001.

Issued in Fort Worth, Texas, on November
6, 2002.

David A. Downey,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. 02—29155 Filed 11-27-02; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-NM-418-AD; Amendment
39-12964; AD 2002-23-20]

RIN 2120-AA64

Airworthiness Directives; Dassault
Model Falcon 900EX and Mystere
Falcon 900 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Dassault Model
Falcon 900EX and Mystere Falcon 900
series airplanes, that requires repetitive
operational tests of the flap asymmetry
detection system to verify proper
functioning, and repair, if necessary;
repetitive replacement of the inboard
flap jackscrews with new or
reconditioned jackscrews; and repetitive
measurement of the screw/nut play of
the jackscrews on the inboard and
outboard flaps to detect discrepancies,
and corrective action, if necessary. This
amendment also requires revision of the
Airplane Flight Manual. This
amendment is prompted by issuance of
mandatory continuing airworthiness
information by a foreign civil
airworthiness authority. The actions
specified by this AD are intended to
prevent jamming of the flap jackscrews
during the approach to landing, which
could result in inability to move the
flaps or an asymmetric flap condition,
and consequent reduced controllability
of the airplane.

DATES: Effective January 3, 2003.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of January 3,
2003.

ADDRESSES: The service information
referenced in this AD may be obtained
from Dassault Falcon Jet, P.O. Box 2000,
South Hackensack, New Jersey 07606.
This information may be examined at
the Federal Aviation Administration
(FAA), Transport Airplane Directorate,
Rules Docket, 1601 Lind Avenue, SW.,
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Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington,
98055—4056; telephone (425) 227-1137;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Dassault
Model Falcon 900EX and Mystere
Falcon 900 series airplanes was
published in the Federal Register on
February 15, 2002 (67 FR 7097). That
action proposed to continue to require
the following actions, which are
currently required by AD 99-14-07,
amendment 39-11218 (64 FR 36561,
July 7, 1999), for certain Model Falcon
900EX and Mystere Falcon 900 series
airplanes:

» Repetitive operational tests of the
flap asymmetry detection system to
verify proper functioning, and repair, if
necessary;

* Repetitive replacement of the
inboard flap jackscrews with new or
reconditioned jackscrews; and

* Repetitive measurement of the
screw/nut play of the jackscrews on the
inboard and outboard flaps to detect
discrepancies, and corrective action, if
necessary.

The action also proposed to require
revision of the Airplane Flight Manual
(AFM).

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Request To Add Part Numbers

One commenter requests adding
“Amdt A” to the jackscrew part
numbers (P/Ns) that are already
specified by the proposed AD (i.e., P/Ns
5318-1, 1-5319-1, and 2-5319-1). We
concur with the commenter’s request,
noting that the designation of “Amdt A”
simply indicates a reconditioned
jackscrew that has been reidentified. As
such, we have determined that this
change further clarifies, but does not
change, the requirements of this AD. In
light of this, we have added P/Ns 5318—
1 Amdt A, 1-5319-1 Amdt A, and 2—
5319-1 Amdt A, as appropriate, for
those P/Ns that have been reconditioned
and reidentified. We have revised the
applicable P/Ns in paragraphs (b)
through (h) of the final rule accordingly.

Request To Revise Airplane
Maintenance Manual References

The same commenter requests that the
final rule reference only Chapter 5-40 of
the Airplane Maintenance Manual
(AMM) for the operational testing,
inspections, and replacement action.
The commenter adds that operators are
managing the jackscrew life limits and
inspections, and have planned the
spares and maintenance inspections
based on the actions required by AD 99—
14—07. The commenter considers that
the corrective action can be
accomplished only per Chapter 5-40 of
the AMM.

We do not concur with the
commenter’s request that only Chapter
5—40 of the AMM should be cited in the
final rule as the appropriate source of
service information for the actions
required by the proposed AD. In order
to accomplish the requirements of the
proposed AD, it is necessary to cite all
of the service information references
included in the proposed AD, which
include various AMMs and Temporary
Revisions. No change to the final rule is
necessary in this regard.

Explanation of Changes to the Final
Rule

We have made the following changes
to the final rule:

¢ In the Summary section of the final
rule, we have clarified the requirements
for the repetitive replacement action.
Although the Summary section of the
proposed AD specifies repetitive
replacement of the inboard flap
jackscrews ““on the inboard,” we have
deleted the term “on the inboard” in
that section of the final rule because the
replacement action is also required for
the inboard flap jackscrews located in
the outboard position. The exact
location of the affected jackscrews is
specified in paragraphs (b) through (h)
of the final rule.

 Although paragraphs (c) and (e) of
the proposed AD specify a
reconditioned jackscrew having P/N
5318-1, we have revised those
paragraphs in the final rule to clarify
that the correct P/N of a reconditioned
jackscrew is P/N 5318—-1 Amdt A.

 Although paragraphs (c)(1), (e)(1),
and NOTE 2 of the proposed AD did not
include the date of the referenced
service bulletin, we have added the date
(September 16, 1999) in those
paragraphs in the final rule.

¢ In the proposed AD, paragraph
(c)(2) specifies that the jackscrew is
located on the inboard flap in the
“inboard” position, and paragraph (e)(2)
specifies the location of the jackscrew in
the “outboard” position. However,

because the jackscrew could be located
in either the inboard or outboard
position, we have determined that the
requirements in those paragraphs are
unnecessary and should be deleted. In
light of this, we have revised the final
rule and renumbered the subparagraphs
accordingly.

* In paragraph (d) of the final rule, we
have clarified the location of the middle
jackscrew by specifying that the
jackscrew is located on the inboard flap
and in the outboard position. We have
also clarified the location of the
jackscrew in paragraph (e) of the final
rule.

* Paragraph (i) of the proposed AD
incorrectly specifies revising the
“Limitations” Section of the FAA-
approved AFM. However, we have
revised the final rule to specify revising
the “Abnormal Procedures” Section of
the AFM, as cited in French
airworthiness directive 1999-082—
024(B) R2, dated September 20, 2000.

* We have determined that NOTE 3
in the proposed AD, which specifies a
change to the general revisions of the
AFM, is no longer necessary. We have
revised the final rule and renumbered
the notes accordingly.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
described previously. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Cost Impact

There are approximately 28 airplanes
of U.S. registry that will be affected by
this AD.

The costs of performing actions
required by AD 99-14-07 and retained
in this AD for Model Falcon 900EX and
Mystere Falcon 900 series airplanes are
described below.

The repetitive operational test of the
flap asymmetry detection system takes
approximately 1 work hour per airplane
to accomplish, at an average labor rate
of $60 per work hour. Based on these
figures, the cost impact of the repetitive
operational test on U.S. operators is
estimated to be $1,680, or $60 per
airplane, per test cycle.

The measurement of the screw/nut
play in the flap jackscrews takes
approximately 8 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour. Based
on these figures, the cost impact of the
measurement on U.S. operators is
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estimated to be $13,400, or $480 per
airplane, per measurement cycle.

The repetitive replacement of
jackscrews takes approximately 8 work
hours per airplane to accomplish, at an
average labor rate of $60 per work hour.
New jackscrews cost approximately
$21,200 per airplane. However, the AD
permits a one-time reconditioning and
re-use of jackscrews, which could
reduce the cost of parts by 50%. Based
on these figures, the cost impact of
replacement of jackscrews on U.S.
operators is estimated to be between
$310,240 and $607,040, or between
$11,080 and $21,680 per airplane, per
replacement cycle.

The revision of the AFM takes
approximately 1 work hour per airplane
to accomplish, at an average labor rate
of $60 per work hour. Based on these
figures, the cost impact of the AFM
revision on U.S. operators is $1,680, or
$60 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2002-23-20 Dassault Aviation (Formerly
Avions Marcel Dassault-Breguet
Aviation (AMD/BA)): Amendment 39—
12964. Docket 2000-NM—418-AD.

Applicability: Model Falcon 900EX, serial
numbers 04 and up, and Mystere Falcon 900
series airplanes, serial numbers 161 and up;
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (j)(1) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent jamming of the flap jackscrews
during the approach to landing, which could
result in the inability to move the flaps or an
asymmetric flap condition, and consequent
reduced controllability of the airplane,
accomplish the following:

Repetitive Operational Test

(a) Within 5 flight cycles after August 11,
1999 (the effective date of AD 99-14—07,
amendment 39-11218): Perform an
operational test of the flap asymmetry
detection system to ensure that the system is
functioning correctly, in accordance with the
procedures specified in Dassault Falcon 900
Airplane Maintenance Manual (AMM) 27—
502, dated January 1995; or Dassault Falcon
900EX AMM 27-502, dated September 1996;
as applicable. Prior to further flight, repair
any discrepancy detected, in accordance with
a method approved by the Manager,

International Branch, ANM-116, FAA,
Transport Airplane Directorate; or the
Direction Generale de I’Aviation Civile (or its
delegated agent). Repeat the operational test
thereafter at intervals not to exceed 330 flight
hours or 7 months, whichever occurs first.

Repetitive Replacement

(b) Replace each jackscrew having part
number (P/N) 5318—1 or 5318—1 Amdt A,
which is located on the inboard flap in the
inboard position, in accordance with the
procedures specified in Dassault Falcon 900
AMM 27-521, dated December 1998; or
Dassault Falcon 900EX AMM 27-510, dated
September 1996; as applicable. The
replacement jackscrew may be new or may
have been reconditioned in accordance with
paragraph (c) of this AD. Do the initial
replacement at the earlier of the times
specified in paragraphs (b)(1) and (b)(2) of
this AD. Repeat the replacement of a
jackscrew having P/N 5318—1 or 5318—1
Amdt A thereafter at intervals not to exceed
750 flight cycles on the jackscrew located on
the inboard flap in the inboard position.

(1) Prior to the accumulation of 1,000 total
flight cycles on the inboard jackscrew located
on the inboard flap in the inboard position,
or within 25 flight cycles after August 11,
1999, whichever occurs later.

(2) Prior to the accumulation of 750 total
flight cycles on the inboard jackscrew located
on the inboard flap in the inboard position,
or within 25 flight cycles after the effective
date of this AD, whichever occurs later.

(c) A jackscrew having P/N 5318-1 and
located on the inboard flap in the inboard
position may be replaced by a reconditioned
jackscrew having P/N 5318-1 Amdt A,
provided that all of the conditions specified
in paragraphs (c)(1) and (c)(2) of this AD are
met.

(1) The jackscrew has been reconditioned
and reidentified as P/N 5318—1 Amdt A, in
accordance with Dassault Service Bulletin
AVIAC 5318-27-01, dated September 16,
1999.

(2) The jackscrew has been reconditioned
only one time.

(d) Prior to the accumulation of 2,200 total
flight cycles on the middle jackscrew located
on the inboard flap and in the outboard
position, or within 25 flight cycles after
August 11, 1999, whichever occurs later:
Replace each jackscrew having P/N 5318-1
or 5318—1 Amdt A on the inboard flap and
in the outboard position, in accordance with
the procedures specified in Dassault Falcon
900 AMM 27-521, dated December 1998; or
Dassault Falcon 900EX AMM 27-510, dated
September 1996; as applicable. The
replacement jackscrew may be new or may
have been reconditioned in accordance with
paragraph (e) of this AD. Repeat the
replacement of a jackscrew having P/N 5318—
1 or 5318—1 Amdt A thereafter at intervals
not to exceed 2,200 flight cycles on the
jackscrew located on the inboard flap and in
the outboard position.

(e) A jackscrew having P/N 5318-1 and
located on the inboard flap and in the
outboard position may be replaced by a
reconditioned jackscrew having P/N 5318-1
Amdt A, provided that all of the conditions
specified in paragraphs (e)(1) and (e)(2) of
this AD are met.
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(1) The jackscrew has been reconditioned
and reidentified as P/N 5818—1 Amdt A, in
accordance with Dassault Service Bulletin
AVIAC 5318-27-01, dated September 16,
1999.

(2) The jackscrew has been reconditioned
only one time.

Repetitive Measurements

(f) Prior to the accumulation of 1,000 total
flight cycles on the outboard jackscrews
located on the outboard flaps, or within 25
flight cycles after August 11, 1999, whichever
occurs later: Measure the screw/nut play of
the jackscrews having P/N 1-5319-1 or 1—
5319-1 Amdt A (on the left wing) and P/N
2-5319-1 or 2-5319-1 Amdt A (on the right
wing) on the outboard flaps, in accordance
with the procedures specified in Dassault
Falcon 900 AMM Temporary Revision (TR)
27-514, dated February 1999; or Dassault
Falcon 900EX AMM TR 27-514, dated
February 1999; as applicable.

Note 2: Jackscrews having P/N 1-5319-1 or
2-5319-1 may be reconditioned in
accordance with Dassault Service Bulletin
AVIAC 5319-27-01, dated September 16,
1999. These jackscrews may be reconditioned
and reused more than one time.

(1) If the initial measurement is equal to or
less than 0.014 inch: Repeat the measurement
thereafter at intervals not to exceed 330 flight
hours or 7 months, whichever occurs first. If
any repetitive measurement detects a nut/
screw play greater than 0.014 inch, perform
the actions required by paragraph (f)(2) of
this AD.

(2) If the initial measurement is greater
than 0.014 inch: Perform the actions required
by paragraphs (£)(2)(i) and (f)(2)(ii) of this AD.

(i) Prior to further flight, replace the
jackscrew with a new or reconditioned
jackscrew, in accordance with Dassault
Falcon 900 AMM 27-521, dated December
1998; or Dassault Falcon 900EX AMM 27—
510, dated September 1996; as applicable.

(ii) Prior to the accumulation of 1,000 total
flight cycles on the new or reconditioned
jackscrew, perform a follow-on measurement
of the screw/nut play, in accordance with the
procedures specified in Dassault Falcon 900
AMM TR 27-514, dated February 1999; or
Dassault Falcon 900EX AMM TR 27-514,
dated February 1999; as applicable.

(iii) If any follow-on measurement required
by paragraph (f)(2)(ii) of this AD detects a
nut/screw play equal to or less than 0.014
inch, perform the actions required by
paragraph (f)(1) of this AD. If any follow-on
measurement required by (f)(2)(ii) of this AD
detects a nut/screw play greater than 0.014
inch, perform the actions required by
paragraphs (f)(2)(i) and (f)(2)(ii) of this AD.

(g) Prior to the accumulation of 600 total
flight cycles on the jackscrew located on the
inboard flap in the inboard position, or
within 25 flight cycles after the effective date
of this AD, whichever occurs later: Measure
the screw/nut play of the jackscrew having P/
N 5318-1 or 5318-1 Amdt A, which is
located on the inboard flap in the inboard
position to detect discrepancies, in
accordance with the procedures specified in
Dassault Falcon 900 AMM TR 27-514, dated
February 1999; or Dassault Falcon 900EX
AMM TR 27-514, dated February 1999; as

applicable. If the measurement is greater than
0.014 inch, prior to further flight, replace the
discrepant jackscrew with a new or
reconditioned jackscrew, in accordance with
the applicable maintenance manual.

(h) Prior to the accumulation of 1,000 total
flight cycles on the jackscrew located on the
inboard flap in the outboard position, or
within 25 flight cycles after the effective date
of this AD, whichever occurs later: Measure
the screw/nut play of the jackscrew having P/
N 5318—1 or 5318—1 Amdt A, which is
located on the inboard flap in the outboard
position, in accordance with the procedures
specified in Dassault Falcon 900 AMM TR
27-514, dated February 1999; or Dassault
Falcon 900EX AMM TR 27-514, dated
February 1999; as applicable.

(1) If the initial measurement is equal to or
less than 0.014 inch: Repeat the
measurements thereafter at intervals not to
exceed 330 flight hours or 7 months,
whichever occurs first. If any repetitive
measurement detects a nut/screw play greater
than 0.014 inch, perform the actions required
by paragraph (h)(2) of this AD.

(2) If the initial measurement is greater
than 0.014 inch: Perform the actions required
by paragraphs (h)(2)(i) and (h)(2)(ii) of this
AD.

(i) Prior to further flight, replace the
discrepant jackscrew with a new or
reconditioned jackscrew, in accordance with
Dassault Falcon 900 AMM 27-521, dated
December 1998; or Dassault Falcon 900EX
AMM 27-510, dated September 1996; as
applicable.

(ii) Prior to the accumulation of 1,000 total
flight cycles on the new or reconditioned
jackscrew perform a follow-on measurement
of the screw/nut play, in accordance with the
procedures specified in Dassault Falcon 900
AMM TR 27-514, dated February 1999; or
Dassault Falcon 900EX AMM TR 27-514,
dated February 1999; as applicable.

(iii) If any follow-on measurement required
by paragraph (h)(2)(ii) of this AD detects a
nut/screw play equal to or less than 0.014
inch, perform the actions required by
paragraph (h)(1) of this AD. If any follow-on
measurement required by paragraph (h)(2)(ii)
of this AD detects a nut/screw play greater
than 0.014 inch, perform the actions required
by paragraphs (h)(2)(i) and (h)(2)(ii) of this
AD.

Airplane Flight Manual Revision

(i) Within 7 days after the effective date of
this AD: Revise the Abnormal Procedures
Section of the FAA-approved Airplane Flight
Manual (AFM) to include the following
statement (this may be accomplished by
inserting a copy of this AD in the AFM):

“In case of discrepancy between the
control position and flap position indicator,
do not change flap position control handle.
Apply flight manual abnormal procedure
‘Flight controls—system jamming or
asymmetry’ for approach speed and landing
distance.”

Alternative Methods of Compliance

(j)(1) An alternative method of compliance
or adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,

International Branch, ANM-116. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

(2) Alternative methods of compliance,
approved previously in accordance with AD
99-14-07, amendment 39-11218, are not
considered to be approved as alternative
methods of compliance with this AD.

Special Flight Permits

(k) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(1) Unless otherwise specified in this AD,
the actions shall be done in accordance with
Dassault Falcon 900 Airplane Maintenance
Manual Temporary Revision 27-514, dated
February 1999; or Dassault Falcon 900EX
Airplane Maintenance Manual Temporary
Revision 27-514, dated February 1999; as
applicable. This incorporation by reference
was approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Dassault Falcon Jet, P.O. Box 2000,
South Hackensack, New Jersey 07606. Copies
may be inspected at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue,
SW., Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

Note 3: The subject of this AD is addressed
in French airworthiness directive 1999-082—
024(B) R2, dated September 20, 2000.

Effective Date

(m) This amendment becomes effective on
January 3, 2003.

Issued in Renton, Washington, on
November 19, 2002.
Vi L. Lipski,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 02—-30024 Filed 11-27-02; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002—-CE-36—-AD; Amendment
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Mk. 11l Series Airplanes
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ACTION: Final rule.
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SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
applies to all Britten Norman
(Bembridge) Limited (Britten Norman)
BN2A Mk. III series airplanes. This AD
requires you to repetitively inspect the
rear engine-mounting frame for cracks
and replace the frame if cracks are
found. This AD is the result of
mandatory continuing airworthiness
information (MCAI) issued by the
airworthiness authority for the United
Kingdom. The actions specified by this
AD are intended to detect and correct
cracks in the rear engine-mounting
frame, which could lead to engine
mount failure. Such failure could result
in separation of the engine from the
airplane.

DATES: This AD becomes effective on
January 21, 2003.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the
regulations as of January 21, 2003.

ADDRESSES: You may get the service
information referenced in this AD from
Britten Norman (Bembridge) Limited
Bembridge, Isle of Wight, United
Kingdom PO35 5PR; telephone: +44 (0)
1983 872511; facsimile: +44 (0) 1983
873246. You may view this information
at the Federal Aviation Administration
(FAA), Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 2002—-CE-36—AD, 901
Locust, Room 506, Kansas City,
Missouri 64106; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Doug Rudolph, Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4059; facsimile: (816) 329—4090.
SUPPLEMENTARY INFORMATION:

Discussion

What Events Have Caused This AD?

The Civil Aviation Authority (CAA),
which is the airworthiness authority for
the United Kingdom, recently notified
FAA that an unsafe condition may exist
on all Britten Norman BN2A Mk. III
series airplanes. The CAA reports that
the manufacturer has reported three
occurrences of cracks in the rear engine-
mounting frame detected by operators
during routine inspections.

What Is the Potential Impact If FAA
Took No Action?

These cracks could lead to engine
mount failure with consequent
separation of the engine from the
airplane.

Has FAA Taken Any Action To This
Point?

We issued a proposal to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) to include an AD that
would apply to all Britten Norman
BN2A Mk. III series airplanes. This
proposal was published in the Federal
Register as a notice of proposed
rulemaking (NPRM) on September 17,
2002 (67 FR 58546). The NPRM
proposed to require you to repetitively
inspect the rear engine-mounting frame

for cracks and replace the frame if
cracks are found.

Was the Public Invited To Comment?

The FAA encouraged interested
persons to participate in the making of
this amendment. We did not receive any
comments on the proposed rule or on
our determination of the cost to the
public.

FAA’s Determination

What Is FAA’s Final Determination on
This Issue?

After careful review of all available
information related to the subject
presented above, we have determined
that air safety and the public interest
require the adoption of the rule as
proposed except for minor editorial
corrections. We have determined that
these minor corrections:

—Provide the intent that was proposed
in the NPRM for correcting the unsafe
condition; and

—Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Cost Impact

How Many Airplanes Does This AD
Impact?

We estimate that this AD affects 7
airplanes in the U.S. registry.

What Is the Cost Impact of This AD on
Owners/Operators of the Affected
Airplanes?

We estimate the following costs to
accomplish the inspection:

Total Total cost
Labor cost Parts cost cost per on U.S.
airplane operators
4 workhours x $60 per hour = $240. ........cccoovviiiiiie i No cost for parts ........cccceeeervnnenne $240 7 x $240 = $1,680.

We estimate the following costs to accomplish any necessary replacements that will be required based on the results
of the inspection. We have no way of determining the number of airplanes that may need such replacement:

Total cost per
Labor cost Parts cost airplane
30 Workhours x $60 PEIr NOUI = BL,800 .....ccuveiuiiuieiiieiieie et eie st et et s et e te e e s te e s e steeseesteeseesaeaseesaeereesbessaebesseennes $10,000 $11,800

Regulatory Impact
Does This AD Impact Various Entities?

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not

have federalism implications under
Executive Order 13132.

Does This AD Involve a Significant Rule
or Regulatory Action?

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)

will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.
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List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. FAA amends § 39.13 by adding a
new AD to read as follows:
2002-24-01 Britten Norman (Bembridge)

Limited: Amendment 39-12966; Docket
No. 2002—-CE-36—AD.

(a) What airplanes are affected by this AD?
This AD affects Models BN2A MK. III, BN2A

MK. III-2, and BN2A MK. III-3 airplanes, all
serial numbers, that are certificated in any
category.

(b) Who must comply with this AD?
Anyone who wishes to operate any of the
airplanes identified in paragraph (a) of this
AD must comply with this AD.

(c) What problem does this AD address?
The actions specified by this AD are intended
to detect and correct cracks in the rear
engine-mounting frame, which could lead to
engine mount failure with consequent
separation of the engine from the airplane.

(d) What actions must I accomplish to
address this problem? To address this
problem, you must accomplish the following:

Actions

Compliance

Procedures

(1) Inspect the rear engine-mounting frame,
part number (P/N) NB51-H-1021, or FAA-
approved equivalent part number, for cracks.

(2) If cracks are found during any inspection re-
quired in paragraph (d)(1) of this AD, replace
the mounting frame with a new frame, P/N
NB51-H-1021, or FAA-approved equivalent
part number.

Initially upon accumulating 1,000 hours time-
in-service (TIS) on the engine mounting
frame or within the next 50 hours TIS after
January 21, 2003 (the effective date of this
AD), whichever occurs later. If no cracks
are found on the initial inspection, repet-
itively inspect every 200 hours TIS.

Prior to further flight after the inspection in
which any crack and/or damage is found.
After installing the new frame, inspect as
required in paragraph (d)(1) of this AD.

In accordance with Britten-Norman Service
Bulletin No. SB 281, Issue 1, dated May 1,
2002.

In accordance with Britten-Norman Service
Bulletin No. SB 281, Issue 1, dated May 1,
2002.

Note 1: When you replace the engine-
mounting frame, this AD requires you to
inspect per paragraph (d)(1) of this AD upon
accumulating 1,000 hours TIS.

(e) Can I comply with this AD in any other
way? You may use an alternative method of
compliance or adjust the compliance time if:

(1) Your alternative method of compliance
provides an equivalent level of safety; and

(2) The Standards Office Manager, Small
Airplane Directorate, approves your
alternative. Submit your request through an
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Standards Office Manager.

Note 2: This AD applies to each airplane
identified in paragraph (a) of this AD,
regardless of whether it has been modified,
altered, or repaired in the area subject to the
requirements of this AD. For airplanes that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (e)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if you have not
eliminated the unsafe condition, specific
actions you propose to address it.

(f) Where can I get information about any
already-approved alternative methods of
compliance? Contact Doug Rudolph,
Aerospace Engineer, FAA, Small Airplane
Directorate, 901 Locust, Room 301, Kansas
City, Missouri 64106; telephone: (816) 329—
4059; facsimile: (816) 329—-4090.

(g) What if I need to fly the airplane to
another location to comply with this AD? The
FAA can issue a special flight permit under
sections 21.197 and 21.199 of the Federal

Aviation Regulations (14 CFR 21.197 and
21.199) to operate your airplane to a location
where you can accomplish the requirements
of this AD.

(h) Are any service bulletins incorporated
into this AD by reference? Actions required
by this AD must be done in accordance with
Britten-Norman Service Bulletin No. SB 281,
Issue 1, dated May 1, 2002. The Director of
the Federal Register approved this
incorporation by reference under 5 U.S.C.
552(a) and 1 CFR part 51. You may get copies
from Britten Norman (Bembridge) Limited
Bembridge, Isle of Wight, United Kingdom
PO35 5PR; telephone: +44 (0) 1983 872511;
facsimile: +44 (0) 1983 873246. You may
view copies at the FAA, Central Region,
Office of the Regional Counsel, 901 Locust,
Room 506, Kansas City, Missouri, or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Note 3: The subject of this AD is addressed
in British AD 001-05-2002, not dated.

(i) When does this amendment become
effective? This amendment becomes effective
on January 21, 2003.

Issued in Kansas City, Missouri, on
November 19, 2002.
Dorenda D. Baker,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 02-30023 Filed 11-27-02; 8:45 am)|]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

Bureau of Economic Analysis

15 CFR Part 801
[Docket No. 020725180-2263-02]
RIN 0691-AA43

International Services Surveys: BE-22,
Annual Survey of Selected Services
Transactions with Unaffiliated Foreign
Persons

AGENCY: Bureau of Economic Analysis,
Commerce.
ACTION: Final rule.

SUMMARY: This final rule revises
regulations for the BE-22, Annual
Survey of Selected Services
Transactions with Unaffiliated Foreign
Persons. The BE-22 survey is conducted
by the Bureau of Economic Analysis
(BEA), U.S. Department of Commerce,
under the International Investment and
Trade in Services Survey Act, in years
the BE-20, Benchmark Survey of
Selected Services Transactions with
Unaffiliated Foreign Persons is not
conducted.

This rule revises the regulations to
create a new reporting requirement for
medical services, receipts only.
Additionally, BEA announces that it is
revising the BE-22 to create new
reporting categories for trade-related
services, auxiliary insurance services,
and waste treatment and depollution
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services; add coverage of transcription
services; and amend several other
service categories.

EFFECTIVE DATE: This final rule will be
effective December 30, 2002.

FOR FURTHER INFORMATION CONTACT: R.
David Belli, Chief, International
Investment Division (BE-50), Bureau of
Economic Analysis, U.S. Department of
Commerce, Washington, DC 20230;
phone (202) 606—9800.

SUPPLEMENTARY INFORMATION: In the
August 26, 2002, Federal Register,
volume 67, No. 165, 67 FR 54748—
54749, BEA published a notice of
proposed rulemaking setting forth
revised reporting requirements for the
BE-22, Annual Survey of Selected
Services Transactions with Unaffiliated
Foreign Persons. No comments on the
proposed rule were received. Thus, this
final rule is the same as the proposed
rule.

This final rule amends 15 CFR part
801 by revising § 801.9(b)(6)(ii) to set
forth revised reporting requirements for
the BE-22, Annual Survey of Selected
Services Transactions with Unaffiliated
Foreign Persons. The survey is
conducted by the Bureau of Economic
Analysis (BEA), U.S. Department of
Commerce, under the International
Investment and Trade in Services
Survey Act (Pub. L. 94-472, 90 Stat.
2059, 22 U.S.C. 3101-3108, as
amended). Section 3103(a) of the Act
provides that the President shall, to the
extent he deems necessary and
feasible— * * * (1) conduct a regular
data collection program to secure
current information * * * related to
international investment and trade in
services * * *”.In Section 3 of
Executive Order 11961, as amended by
Executive Order 12518, the President
delegated authority granted under the
Act as concerns international trade in
services to the Secretary of Commerce,
who has redelegated it to BEA.

The BE-22 is an annual survey of
selected services transactions with
unaffiliated foreign persons. The data
are needed to compile the U.S.
international transactions, national
income and product, and input-output
accounts; support U.S. trade policy
initiatives; assess U.S. competitiveness
in international trade in services; and
improve the ability of U.S. businesses to
identify and evaluate market
opportunities.

This document describes changes to
the BE-22 survey and sets forth changes
to the regulation governing the BE-22.
The survey incorporates new reporting
categories for trade-related services,
auxiliary insurance services, and waste
treatment and depollution services;

adds coverage of transcription services;
and amends several other services
categories. These changes mirror
changes introduced in the 2001 BE-20
benchmark survey. Additionally, a new
reporting requirement for medical
services, receipts only, is created. The
final rule revises a list of items set forth
in the “covered services” section of the
existing rule, to reflect this new category
in the survey. These changes to the
survey and regulations will close
statistical gaps in the coverage of cross-
border services transactions and bring
the survey into better alignment with
international standards for compilation
of statistics on trade in services.

Executive Order 12866

This final rule is not significant for
purposes of E.O. 12866.

Executive Order 13132

This final rule does not contain
policies with Federalism implications as
that term is defined in E.O. 13132.

Paperwork Reduction Act

The collection of information required
in this final rule has been approved by
the Office of Management and Budget
under the Paperwork Reduction Act.
Notwithstanding any other provisions of
the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the Paperwork
Reduction Act unless that collection
displays a currently valid OMB Control
Number; such a Control Number (0608—
0060) has been displayed.

The survey is expected to result in the
filing of reports from approximately
1,600 respondents. The respondent
reporting burden for this collection of
information is estimated to vary from
less than four hours to 500 hours, with
an overall average burden of 11.5 hours.
This includes time for reviewing the
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
Thus, the total respondent burden of the
survey is estimated at about 18,400
hours (1,600 times 11.5 hours average
burden).

Comments regarding the burden
estimate or any other aspect of this
collection of information should be
addressed to: Director, Bureau of
Economic Analysis (BE-1), U.S.
Department of Commerce, Washington,
DC 20230, and to the Office of
Management and Budget, O.LR.A.,
Paperwork Reduction Project 0608—
0060, Washington, DC 20503 (Attention
PRA Desk Officer for BEA).

Regulatory Flexibility Act

The Chief Counsel for Regulation,
Department of Commerce, has certified
to the Chief Counsel for Advocacy,
Small Business Administration, under
provisions of the Regulatory Flexibility
Act (5 U.S.C. 605(b)), that this final rule
will not have a significant economic
impact on a substantial number of small
entities. While the survey does not
collect data on total sales or other
measures of the overall size of
businesses that respond to the survey,
historically the respondent universe has
been comprised mainly of major U.S.
corporations. With the exemption level
for the survey being $1 million in
covered receipts or payments, few small
businesses can be expected to be subject
to reporting. Of those smaller businesses
that must report, most will tend to have
specialized operations and activities, so
they will likely report only one type of
transaction, often with a single partner
country; therefore, the burden on them
should be small.

List of Subjects in 15 CFR Part 806

Economic statistics, International
transactions, Foreign trade, Penalties,
Reporting and recordkeeping
requirements.

Dated: October 28, 2002.
J. Steven Landefeld,
Director, Bureau of Economic Analysis.

For the reasons set forth in the
preamble, BEA amends 15 CFR part 801,
as follows:

PART 801—SURVEY OF
INTERNATIONAL TRADE IN SERVICES
BETWEEN U.S. AND FOREIGN
PERSONS

1. The authority citation for 15 CFR
part 801 continues to read as follows:

Authority: 5 U.S.C. 301, 15 U.S.C. 4908, 22
U.S.C. 3101-3108, and E.O. 11961 (3 CFR,
1977 Comp., p. 860 as amended by E.O.
12013 (3 CFR, 1977 Comp., p. 147), E.O.
12318 (3 CFR, 1981 Comp., p. 173), and E.O.
12518 (3 CFR, 1985 Comp., p. 348).

2. Section 801.9(b)(6)(ii) is revised to
read as follows:

* * * * *
* *x %

CRSE:

(ii) Covered services. With the
exceptions given in this paragraph, the
services covered by this survey are the
same as those covered by the BE-20,
Benchmark Survey of Selected Services
Transactions with Unaffiliated Foreign
Persons—2001, as listed in § 801.10(c)
of this part. The exceptions are the
addition of coverage of medical services,
receipts only, and the elimination of
coverage of four small types of services-
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agricultural services; management of
health care facilities; mailing,
reproduction, and commercial art; and
temporary help supply services.

* * * * *

[FR Doc. 02—30136 Filed 11-27-02; 8:45 am]
BILLING CODE 3510-06—P

LIBRARY OF CONGRESS

Copyright Office

37 CFR Part 253
[Docket No. 2002—-4 CARP NCBRA]

Cost of Living Adjustment for
Performance of Musical Compositions
by Colleges and Universities

AGENCY: Copyright Office, Library of
Congress.
ACTION: Final rule.

SUMMARY: The Copyright Office of the
Library of Congress announces a cost of
living adjustment of 2.0% in the royalty
rates paid by colleges, universities, or
other nonprofit educational institutions
that are not affiliated with National
Public Radio for the use of copyrighted
published nondramatic musical
compositions in the BMI and ASCAP
repertories. The cost of living
adjustment is based on the change in the
Consumer Price Index from October,
2001, to October, 2002.

EFFECTIVE DATE: January 1, 2003.

FOR FURTHER INFORMATION CONTACT:
Tanya M. Sandros, Senior Attorney,
Copyright Arbitration Royalty Panel,
P.O. Box 70977, Southwest Station,
Washington, D.C. 20024. Telephone:
(202) 707-8380. Telefax: (202) 252—
3423.

SUPPLEMENTARY INFORMATION:

Section 118 of the Copyright Act, 17
U.S.C., creates a compulsory license for
the use of published nondramatic
musical works and published pictorial,
graphic, and sculptural works in
connection with noncommercial
broadcasting. Terms and rates for this
compulsory license, applicable to
parties who are not subject to privately
negotiated licenses, are published in 37
CFR part 253 and are subject to
adjustment at five-year intervals. 17
U.S.C. 118(c). The most recent
proceeding to adjust the terms and rates
for the section 118 license began in
April of this year. 67 FR 15414 (April
1, 2002).

On October 30, 2002, the Copyright
Office announced proposed regulations
governing the terms and rates of
copyright royalty payments with respect
to certain uses by public broadcasting

entities of published nondramatic
musical works, and published pictorial,
graphic, and sculptural works,
including a provision to adjust § 253.10
which provides for an annual cost of
living adjustment of the rates for the
public performance of musical
compositions in the ASCAP and BMI
repertories by public broadcasting
entities licensed to colleges and
universities set forth in § 253.5 for the
new license period, 2003-2007. 67 FR
66090 (October 30, 2002). Under the
proposed rules, the § 253.5 rate for the
public performance of musical
compositions in the SESAC repertory
will be $80 for 2003, subject to an
annual cost of living adjustment in each
subsequent year thereafter during the
licensing period.

Section 253.10(b) requires that the
Librarian publish a revised schedule of
rates for the public performance of
musical compositions in the ASCAP,
BM]I, and SESAC repertories by public
broadcasting entities licensed to
colleges and universities, reflecting the
change in the Consumer Price Index.
Accordingly, the Copyright Office of the
Library of Congress is hereby
announcing the change in the Consumer
Price Index and performing the
proposed annual cost of living
adjustment to the rates set out in
§ 253.5(c) for the public performance of
musical compositions in the BMI and
ASCAP repertories in accordance with
the October 30 proposed regulations.

The change in the cost of living as
determined by the Consumer Price
Index (all consumers, all items) during
the period from the most recent Index
published before December 1, 2001, to
the most recent Index published before
December 1, 2002, is 2% (2001’s figure
was 177.7; the figure for 2001 is 181.3,
based on 1982—-1984=100 as a reference
base). Rounding off to the nearest dollar,
the royalty rate for the use of musical
compositions in the repertory of ASCAP
is $249 and the use of the musical
compositions in the repertory of BMI is
the same, $249.

If no comments are received regarding
the proposed amendments to §§253.5
and 253.10 announced in the October 30
Federal Register notice and the final
rules are published before January 1,
2003, the cost of living adjustments
announced in this notice shall become
effective on January 1, 2003.

List of Subjects in 37 CFR Part 253
Copyright, Radio, Television.
Final Regulation

For the reasons set forth in the
preamble, part 253 of title 37 of the

Code of Federal Regulations is amended
as follows:

PART 253—USE OF CERTAIN
COPYRIGHTED WORKS IN
CONNECTION WITH
NONCOMMERCIAL EDUCATIONAL
BROADCASTING

1. The authority citation for part 253
continues to read as follows:

Authority: 17 U.S.C. 118, 801(b)(1) and
803.

2. Section 253.5 is amended by
revising paragraphs (c)(1) through (c)(2)
as follows:

§253.5 Performance of musical
compositions by public broadcasting
entities licensed to colleges and
universities.
* * * * *

(C) * %

(1) For all such compositions in the
repertory of ASCAP, $249 annually.

(2) For all such compositions in the
repertory of BMI, $249 annually.

* * * * *

Dated: November 21, 2002.
Marybeth Peters,
Register of Copyrights.
[FR Doc. 02—30145 Filed 11-27-02; 8:45 am]
BILLING CODE 1410-33-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-2002-0314; FRL-7281-2]
Pyriproxyfen; Pesticide Tolerance for
Emergency Exemption

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes a
time-limited tolerance for residues of
pyriproxyfen in or on strawberry. This
action is in response to EPA’s granting
of an emergency exemption under
section 18 of the Federal Insecticide,
Fungicide, and Rodenticide Act (FIFRA)
authorizing use of the pesticide on
strawberry. This regulation establishes a
maximum permissible level for residues
of pyriproxyfen in or on this food
commodity. The tolerance will expire
and is revoked on December 31, 2004.
DATES: This regulation is effective
November 29, 2002. Objections and
requests for hearings, identified by
docket ID number OPP-2002-0314,
must be received on or before January
28, 2003.

ADDRESSES: Written objections and
hearing requests may be submitted
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electronically, by mail, or through hand
delivery/courier. Follow the detailed
instructions as provided in Unit VII. of
the SUPPLEMENTARY INFORMATION.

FOR FURTHER INFORMATION CONTACT:
Andrea Conrath, Registration Division
(7505C), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 308—9356; e-mail address:
conrath.andrea@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information
A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

* Crop producers (NAICS 111)

¢ Animal producers (NAICS 112)

* Food manufacturing (NAICS 311)

* Pesticide manufacturing (NAICS
32532)

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Get Copies of this
Document and Other Related
Information?

1. Docket. EPA has established an
official public docket for this action
under docket identification (ID) number
OPP-2002-0314. The official public
docket consists of the documents
specifically referenced in this action,
any public comments received, and
other information related to this action.
Although a part of the official docket,
the public docket does not include
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. The official public
docket is the collection of materials that
is available for public viewing at the
Public Information and Records
Integrity Branch (PIRIB), Rm. 119,
Crystal Mall #2, 1921 Jefferson Davis
Hwy., Arlington, VA. This docket
facility is open from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal

holidays. The docket telephone number
is (703) 305-5805.

2. Electronic access. You may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/. A
frequently updated electronic version of
40 CFR part 180 is available at http://
www.access.gpo.gov/nara/cfr/
cfrhtml_00/Title_40/40cfr180_00.html, a
beta site currently under development.

An electronic version of the public
docket is available through EPA’s
electronic public docket and comment
system, EPA Dockets. You may use EPA
Dockets at http://www.epa.gov/edocket/
to submit or view public comments,
access the index listing of the contents
of the official public docket, and to
access those documents in the public
docket that are available electronically.
Although not all docket materials may
be available electronically, you may still
access any of the publicly available
docket materials through the docket
facility identified in Unit I.B.1. Once in
the system, select “‘search,” then key in
the appropriate docket ID number.

II. Background and Statutory Findings

EPA, on its own initiative, in
accordance with sections 408(e) and 408
(1)(6) of the Federal Food, Drug, and
Cosmetic Act (FFDCA), 21 U.S.C. 346a,
is establishing a tolerance for residues of
the insecticide pyriproxyfen, 2-[1-
methyl-2-(4-phenoxyphenoxy)
ethoxypyridine], in or on strawberry at
0.30 part per million (ppm). This
tolerance will expire and is revoked on
December 31, 2004. EPA will publish a
document in the Federal Register to
remove the revoked tolerance from the
Code of Federal Regulations.

Section 408(1)(6) of FFDCA requires
EPA to establish a time-limited
tolerance or exemption from the
requirement for a tolerance for pesticide
chemical residues in food that will
result from the use of a pesticide under
an emergency exemption granted by
EPA under section 18 of FIFRA. Such
tolerances can be established without
providing notice or period for public
comment. EPA does not intend for its
actions on section 18-related tolerances
to set binding precedents for the
application of section 408 of FFDCA
and the new safety standard to other
tolerances and exemptions. Section
408(e) of FFDCA allows EPA to
establish a tolerance or an exemption
from the requirement of a tolerance on
its own initiative, i.e., without having
received any petition from an outside
party.

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the

legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ““safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “safe”” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

Section 18 of FIFRA authorizes EPA
to exempt any Federal or State agency
from any provision of FIFRA, if EPA
determines that “emergency conditions
exist which require such exemption.”
This provision was not amended by the
Food Quality Protection Act (FQPA) of
1996. EPA has established regulations
governing such emergency exemptions
in 40 CFR part 166.

III. Emergency Exemption for
Pyriproxyfen on Strawberry and
FFDCA Tolerances

The California Department of
Pesticide Regulation has indicated that
populations of the silverleaf whitefly in
the State are at levels which could result
in significant damage to the State’s
strawberry crop. This pest is relatively
newly-introduced into the U.S., and the
registered alternatives have not
provided adequate control thus far.
Without adequate control, this pest was
expected to result in significant crop
damage and yield losses for strawberry
growers, leading to significant economic
losses. EPA has authorized under FIFRA
section 18 the use of pyriproxyfen on
strawberry for control of the silverleaf
whitefly in California. After having
reviewed the submission, EPA concurs
that emergency conditions exist for this
State.

As part of its assessment of this
emergency exemption, EPA assessed the
potential risks presented by residues of
pyriproxyfen in or on strawberry. In
doing so, EPA considered the safety
standard in section 408(b)(2) of FFDCA,
and EPA decided that the necessary
tolerance under section 408(1)(6) of
FFDCA would be consistent with the
safety standard and with FIFRA section
18. Consistent with the need to move
quickly on the emergency exemption in



Federal Register/Vol. 67, No. 230/ Friday, November 29, 2002/Rules and Regulations

71107

order to address an urgent non-routine
situation and to ensure that the resulting
food is safe and lawful, EPA is issuing
this tolerance without notice and
opportunity for public comment as
provided in section 408(1)(6) of FFDCA.
Although this tolerance will expire and
is revoked on December 31, 2004, under
section 408(1)(5) of FFDCA, residues of
the pesticide not in excess of the
amounts specified in the tolerance
remaining in or on strawberry after that
date will not be unlawful, provided the
pesticide is applied in a manner that
was lawful under FIFRA, and the
residues do not exceed a level that was
authorized by this tolerance at the time
of that application. EPA will take action
to revoke this tolerance earlier if any
experience with, scientific data on, or
other relevant information on this
pesticide indicate that the residues are
not safe.

Because this tolerance is being
approved under emergency conditions,
EPA has not made any decisions about
whether pyriproxyfen meets EPA’s
registration requirements for use on
strawberry or whether a permanent
tolerance for this use would be
appropriate. Under these circumstances,
EPA does not believe that this tolerance
serves as a basis for registration of
pyriproxyfen by a State for special local
needs under FIFRA section 24(c). Nor
does this tolerance serve as the basis for
any State other than California to use
this pesticide on this crop under section
18 of FIFRA without following all
provisions of EPA’s regulations
implementing FIFRA section 18 as
identified in 40 CFR part 166. For
additional information regarding the
emergency exemption for pyriproxyfen,
contact the Agency’s Registration
Division at the address provided under
FOR FURTHER INFORMATION CONTACT.

IV. Aggregate Risk Assessment and
Determination of Safety

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. For
further discussion of the regulatory
requirements of section 408 of the
FFDCA and a complete description of
the risk assessment process, see the final

rule on Bifenthrin Pesticide Tolerances
November 26, 1997 (62 FR 62961) (FRL—
5754-7).

Consistent with section 408(b)(2)(D)
of FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action. EPA has sufficient data to assess
the hazards of pyriproxyfen and to make
a determination on aggregate exposure,
consistent with section 408(b)(2) of
FFDCA, for a time-limited tolerance for
residues of pyriproxyfen in or on
strawberry at 0.30 ppm. EPA’s
assessment of the dietary exposures and
risks associated with establishing the
tolerance follows.

A. Toxicological Endpoints

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. The nature of the
toxic effects caused by pyriproxyfen, a
summary of the toxicological dose and
endpoints for pyriproxyfen for use in
this human risk assessment, and the
most recent estimated aggregate risks
resulting from registered uses are
discussed in the Federal Register for
August 28, 2002 (67 FR 55150) (FRL-
7195-7) Final Rule establishing
tolerances for residues of pyriproxyfen
in/on acerola, bushberry subgroup,
feijoa, guava, jaboticaba, juneberry,
lingonberry, longan, lychee,
passionfruit, pulasan, rambutan, salal,
Spanish lime, starfruit, stone fruit
group, and wax jambu.

Refer to the August 28, 2002 Federal
Register document for a detailed
discussion of the aggregate risk
assessments and determination of
safety. EPA relies upon that risk
assessment and the findings made in the
Federal Register document in support
of this action. Below is a brief summary
of the aggregate risk assessment,
including this use on strawberry.

B. Exposure Assessment

EPA assessed risk scenarios for
pyriproxyfen under chronic and
intermediate and short-term
(residential) scenarios. Because there
were no acute endpoints identified, an
acute risk assessment was not
conducted. Nor was a cancer aggregate
risk assessment conducted, because
pyriproxyfen is classified as “not likely”
to be a human carcinogen.

The Dietary Exposure Evaluation
Model (DEEM™™) analysis evaluated the
individual food consumption as
reported by respondents in the
Department of Agricultural (USDA)
1989-1992 nationwide Continuing
Surveys of Food Intake by Individuals
(CSFII) and accumulated exposure to
the chemical for each commodity.

The following assumptions were
made for the chronic exposure
assessments: Published and proposed
tolerance level residues and 100% crop
treated were assumed for all
commodities, and the default processing
factors were applied.

Using these exposure assumptions,
EPA concluded that pyriproxyfen
chronic exposures from food
consumption are below levels of
concern (< 100% of the chronic
Population Adjusted Dose (cPAD)) for
the general U.S. population and all
population subgroups. The cPAD
utilized for the most highly exposed
subgroup (children 1-6 years old) is
2.7%. Chronic risk from dietary
exposure for infants (< 1 year old) and
children (7-12 years old) utilizes 2.0%
and 1.6% of the cPAD, respectively.
Chronic dietary risk for the general U.S.
population is 1.0% of the cPAD, and the
estimated chronic risk for all other
population subgroups is below this
level. In addition, despite the potential
for chronic dietary exposure to
pyriproxyfen in drinking water, after
calculating drinking water levels of
concern (DWLOCs) and comparing them
to conservative model EECs of
pyriproxyfen in surface and ground
waters, EPA does not expect the
aggregate exposure to exceed 100% of
the cPAD, as shown in the following
table:

TABLE 1.—AGGREGATE RISK ASSESSMENT FOR CHRONIC EXPOSURE TO PYRIPROXYFEN

%cPAD Surface Ground Chronic
Population Subgroup cPAD (mg/kg) ((|)=ood) Water EEC Water EEC DWLOC
(ppb) (ppb) (ppb)
General U.S. population 0.35 1.0 0.4 0.006 12,000
Children (1-6 years old) 0.35 2.7 0.4 0.006 3,100
Children (7-12 years old) 0.35 1.6 0.4 0.006 3,200




71108

Federal Register/Vol. 67, No. 230/ Friday, November 29, 2002/Rules and Regulations

TABLE 1.—AGGREGATE RISK ASSESSMENT FOR CHRONIC EXPOSURE TO PYRIPROXYFEN—Continued

%CcPAD Surface Ground Chronic
Population Subgroup cPAD (mg/kg) (‘l):ood) Wa(terbE)EC Wa(tertl)E)EC DENLBC
pp pp pp
Infants (< 1 year old) 0.35 2.0 0.4 0.006 3,200

Short-term and intermediate-term
aggregate exposure takes into account
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level). The
term ‘“‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, flea
and tick control on pets).

Pyriproxyfen is currently registered
for various residential non-dietary sites,
and is used for flea and tick control
(home environment and pet treatments)
as well as products for ant and roach
control. Pet owners could potentially be
exposed to pyriproxyfen during
applications to pets; however, since no

short-term dermal or inhalation
endpoints were identified, only a post-
application residential assessment was
conducted. Both adults and toddlers
could potentially be exposed to
pyriproxyfen residues on treated
carpets, floors, upholstery, and pets, but
it is anticipated that toddlers will have
higher exposures than adults due to
behavior patterns. Therefore, the
residential risk assessment addressed
post-application exposures of toddlers,
which is considered to be a worst-case
scenario. Short-term, intermediate-term,
and long-term toddler hand-to-mouth
exposures (consisting of petting treated
animals and touching treated carpets/
flooring) were assessed; long-term
dermal exposures were also assessed for

products with anticipated efficacy of
more than 6 months (carpet powders
and pet collars). Toddler exposures to
combined treatment scenarios, where a
pet owner treats the home environment
and the pet in the same period were also
assessed.

The Agency has determined that it is
appropriate to aggregate chronic food
and water and short-term and
intermediate-term exposures for
pyriproxyfen. Using the exposure
assumptions described above for short-
term and intermediate-term exposures,
EPA has concluded that food and
residential exposures aggregated result
in aggregate MOEs as shown in the
following table:

TABLE 2.—AGGREGATE RISK ASSESSMENT FOR SHORT-TERM AND INTERMEDIATE-TERM EXPOSURE TO PYRIPROXYFEN

ihort—Term I{I‘tj:}r]nggié]artg: Surface, Short-Term Intermidate-
Population Subgroup Target MOE | |, o?z?r(f;%%t& (F%%tc? L\Aggsi_ Wgtre?uEnng D\E\gb(t)))Cs DV-I\-/irng
Residential) dential) (ppb) (ppb)
U.S. population 100 29,000 10,000 0.4, 0.006 35,000 12,000
Infants (< 1 year old) 100 1,800 650 0.4, 0.006 9,400 3,000
Children (1-6 years) 100 1,700 620 0.4, 0.006 9,400 2,900
Children (7-12 years) 100 1,900 670 0.4, 0.006 9,500 3,000

These aggregate MOEs do not exceed
the Agency’s level of concern for
aggregate exposure to food and
residential uses. For surface and ground
water, the EECs for pyriproxyfen are
significantly less than the DWLOCs as a
contribution to intermediate-term and
short-term aggregate exposure.
Therefore, EPA concludes with
reasonable certainty that residues of
pyriproxyfen in drinking water do not
contribute significantly to the
intermediate-term or short-term
aggregate human health risk at the
present time.

Pyriproxyfen is classified as not likely
to be a human carcinogen, so the
Agency did not conduct a cancer
aggregate risk assessment.

Based upon these risk assessments,
EPA concludes that there is a reasonable
certainty that no harm will result to the
general population, and to infants and

children, from aggregate exposure to
pyriproxyfen residues.

V. Other Considerations

A. Analytical Enforcement Methodology

Adequate enforcement methodology
(gas liquid chromatography with
nitrogen-phosphorus (GLC/NP) detector)
is available to enforce the tolerance
expression. The method may be
requested from: Chief, Analytical
Chemistry Branch, Environmental
Science Center, 701 Mapes Rd., Ft.
Meade, MD 20755-5350; telephone
number: (410) 305—-2905; e-mail address:
residuemethods@epa.gov.

B. International Residue Limits

There are no Codex, Canadian, or
Mexican maximum residue limits for
residues of pyriproxyfen in/on
strawberry, so international
harmonization is not an issue.

C. Conditions

A maximum of two applications may
be made, at a maximum rate of 30 grams
active ingredient (a.i.), using ground
application equipment only. No more
than 60 grams a.i. may be applied per
acre per season.

VI. Conclusion

Therefore, the tolerance is established
for residues of pyriproxyfen, 2-[1-
methyl-2-(4-phenoxyphenoxy)
ethoxypyridine], in or on strawberry at
0.30 ppm.

VII. Objections and Hearing Requests

Under section 408(g) of FFDCA, as
amended by FQPA, any person may file
an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
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Although the procedures in those
regulations require some modification to
reflect the amendments made to FFDCA
by FQPA, EPA will continue to use
those procedures, with appropriate
adjustments, until the necessary
modifications can be made. The new
section 408(g) of FFDCA provides
essentially the same process for persons
to “object” to a regulation for an
exemption from the requirement of a
tolerance issued by EPA under new
section 408(d) of the FFDCA, as was
provided in the old sections 408 and
409 of the FFDCA. However, the period
for filing objections is now 60 days,
rather than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket ID number
OPP-2002-0314 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before January 28, 2003.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900C),
Environmental Protection Agency 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001. You may also deliver
your request to the Office of the Hearing
Clerk in Rm. 104, Crystal Mall #2, 1921
Jefferson Davis Hwy., Arlington, VA.
The Office of the Hearing Clerk is open
from 8 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Office of the
Hearing Clerk is (703) 603—0061.

2. Tolerance fee payment. If you file
an objection or request a hearing, you

must also pay the fee prescribed by 40
CFR 180.33(i) or request a waiver of that
fee pursuant to 40 CFR 180.33(m). You
must mail the fee to: EPA Headquarters
Accounting Operations Branch, Office
of Pesticide Programs, P.O. Box
360277M, Pittsburgh, PA 15251. Please
identify the fee submission by labeling
it “Tolerance Petition Fees.”

EPA is authorized to waive any fee
requirement “when in the judgement of
the Administrator such a waiver or
refund is equitable and not contrary to
the purpose of this subsection.” For
additional information regarding the
waiver of these fees, you may contact
James Tompkins by phone at (703) 305—
5697, by e-mail at
tompkins.jim@epa.gov, or by mailing a
request for information to Mr. Tompkins
at Registration Division (7505C), Office
of Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001.

If you would like to request a waiver
of the tolerance objection fees, you must
mail your request for such a waiver to:
James Hollins, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001.

3.Copies for the Docket. In addition to
filing an objection or hearing request
with the Hearing Clerk as described in
Unit VILA., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is
described in Unit I.B.1. Mail your
copies, identified by the docket ID
number OPP-2002-0314, to: Public
Information and Records Integrity
Branch, Information Resources and
Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001. In person or by courier, bring a
copy to the location of the PIRIB
described in Unit I.B.1. You may also
send an electronic copy of your request
via e-mail to: opp-docket@epa.gov.
Please use an ASCII file format and
avoid the use of special characters and
any form of encryption. Copies of
electronic objections and hearing
requests will also be accepted on disks
in WordPerfect 6.1/8.0 or ASCII file
format. Do not include any CBI in your
electronic copy. You may also submit an
electronic copy of your request at many
Federal Depository Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the

material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

VIII. Regulatory Assessment
Requirements

This final rule establishes a time-
limited tolerance under section 408 of
the FFDCA. The Office of Management
and Budget (OMB) has exempted these
types of actions from review under
Executive Order 12866, entitled
Regulatory Planning and Review (58 FR
51735, October 4, 1993). Because this
rule has been exempted from review
under Executive Order 12866 due to its
lack of significance, this rule is not
subject to Executive Order 13211,
Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title I of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a FIFRA
section 18 exemption under section 408
of the FFDCA, such as the tolerance in
this final rule, do not require the
issuance of a proposed rule, the
requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. In addition, the
Agency has determined that this action
will not have a substantial direct effect
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on States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure ‘“meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
directly regulates growers, food
processors, food handlers, and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of section 408(n)(4) of the
FFDCA. For these same reasons, the
Agency has determined that this rule
does not have any ‘‘tribal implications”
as described in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR

an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

IX. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the

report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a “major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: November 8, 2002.
Debra Edwards,
Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346(a) and
371.

2. Section 180.510 is amended by
alphabetically adding “strawberry” to
the table in paragraph (b) to read as
follows:

§180.510 Pyriproxyfen; tolerances for
residues.

67249, November 6, 2000). Executive Congress and to the Comptroller General * * * * *
Order 13175, requires EPA to develop of the United States. EPA will submit a (by* > *
Commodity Parts per million Expiration/revocation date
* * * *
Strawberry ... 0.30 12/31/04
* * * * *

[FR Doc. 02—30260 Filed 11-27-02; 8:45 am]
BILLING CODE 6560-50-S

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 1, 2, 27, 87, 90 and 95
[WT Docket No. 02-08; FCC 02-152]

License Services in the 216-220 MHz,
1390-1395 MHz, 1427-1429 MHz, 1429—
1432 MHz, 1432-1435 MHz, 1670-1675
MHz, and 2385-2390 MHz Government
Transfer Bands

AGENCY: Federal Communications
Commission.

ACTION: Final rule; correction.

SUMMARY: The Federal Communications
Commission published a document in
the Federal Register on June 20, 2002,

(67 FR 41847), revising the Quiet Zone
procedures for operation near GOES
stations. The publication incorrectly
indicated that the GOES procedures
were contained in § 1.924(f) and,
therefore, inadvertently removed the
Quiet Zone procedures for operation in
the 420—-450 MHz band. This document
corrects the Quiet Zone procedures by
re-inserting the procedures for operation
in 420-450 MHz band into § 1.924(f)
and lists the updated procedures for
operation near GOES stations into
§1.924(g).

DATES: Effective November 29, 2002.
FOR FURTHER INFORMATION CONTACT:
Keith Fickner regarding legal matters,
and/or Brian Marenco or Tim Maguire
regarding engineering matters via phone
at (202) 418-0680, via TTY (202) 418—
7233, or via e-mail at kfickner@fcc.gov,
bmarenco@fcc.gov or tmaguire@fcc.gov,
respectively, Wireless
Telecommunications Bureau, Federal

Communications Commission,
Washington, DC 20554.

SUPPLEMENTARY INFORMATION: In the FR
Doc. 02—15373 published in the Federal
Register on June 20, 2002, (67 FR 41847)
the Commission updated the Quiet Zone
procedures for operation near GOES
stations. The document incorrectly
indicated that the GOES procedures
were contained in § 1.924(f). The GOES
procedures are supposed to be listed in
§ 1.924(g). The Quiet Zone procedures
listed in § 1.924(f) are intended for
operation in the 420-450 MHz band.
Therefore, the Federal Register
publication inadvertently deleted the
Quiet Zone procedures for operation in
the 420-450 MHz band. The Quiet Zone
procedures for operations near GOES
stations are intended to apply only to
operation in the 1670-1675 MHz band.
Therefore, the Quiet Zone procedures
for operation in the 420-450 MHz band
should be re-inserted into § 1.924(f) and
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the updated GOES procedures should be
listed in § 1.924(g).

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

Rules Changes

For the reasons discussed in the
preamble, the Federal Communications
Commission corrects 47 CFR part 1 as
follows:

PART 1—PRACTICE AND
PROCEDURES

1. The authority citation for part 90
continues to read as follows:

Authority: 47 U.S.C. 151, 154(i), 154(j),
155, 225, 303(r), 309 and 325(e).

2. Section 1.924 is amended by
correctly designating paragraph (f) as
paragraph (g) and by reinstating the
former text of paragraph (f) to read as
follows:

§1.924 Quiet zones.

* * * * *

(f) 420-450 MHz band. (1) In the band
420-450 MHz, applicants should not
expect to be accommodated if their area
of service is within 160 kilometers (100
miles) of the following locations:

(i) 45°45'00.2" N., 70°31'58.3" W.,

(ii) 64°17'00.0" N., 149°10'00.0" W.,

Note to: Paragraph(f)(ii) is referenced to
NAD27.

(iii) 48°43'00.0" N., 97°54'01.4" W.;

(2) Within 200 kilometers (124 miles)
of the following locations:

(i) 32°38'00.5" N., 83°34'59.7" W.,

(ii) 31°25'00.6" N., 100°24'01.3" W_;

(3) Within 240 kilometers (150 miles)
of the following location:

(i) 39°07'59.6" N., 121°26'03.9" W.;

(ii) [Reserved]

(4) Within 320 kilometers (200 miles)
of the following locations:

(i) 28°21'01.0" N., 80°42'59.2" W.,
ii) 30°30'00.7" N., 86°29'59.8" W,
iii) 43°08'59.6" N., 119°11'03.8" W.;
5) Or in the following locations:

i) The state of Arizona,

ii) The state of Florida,

(iii) Portions of California and Nevada
south of 37°10' N.,

(iv) And portions of Texas and New
Mexico bounded by 31°45' N., 34°30" N.,
104°00' W., and 107°30' W
* * * * *

[FR Doc. 02—29810 Filed 11-27—02; 8:45 am]
BILLING CODE 6712-01-P

(
(
(
(
(

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket N0.011005245-2012-02; I.D.
112202A]

Fisheries of the Northeastern United
States; Atlantic Herring Fishery; Total
Allowable Catch Harvested for
Management Area 1A

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure of directed fishery for
Management Area 1A.

SUMMARY: NMFS announces that 95
percent of the Atlantic herring total
allowable catch (TAC) allocated to
Management Area 1A (Area 1A) for
fishing year 2002 has been harvested.
Therefore, federally permitted vessels
may not fish for, catch, possess, transfer
or land more than 2,000 lb (907.2 kg) of
Atlantic herring harvested from Area 1A
per trip or calendar day until January 1,
2003, when the 2003 TAC becomes
available. Regulations governing the
Atlantic herring fishery require
publication of this notification to advise
vessel and dealer permit holders that 95
percent of the Atlantic herring TAC
allocated to Area 1A has been harvested,
and no TAC is available for the directed
fishery for Atlantic herring harvested
from Area 1A.

DATES: Effective 0001 hrs local time,
December 1, 2002, through 2400 hrs
local time, December 31, 2002.

FOR FURTHER INFORMATION CONTACT: Don
Frei, Fisheries Management Specialist,
at (978) 281-9221.

SUPPLEMENTARY INFORMATION:
Regulations governing the Atlantic
herring fishery are found at 50 CFR part
648. The regulations require annual
specification of optimum yield,
domestic and foreign fishing, domestic
and joint venture processing, and
management area TACs. The 2002 TAC
allocated to Area 1A for the fishing year
is 60,000 mt (132,277,357 1b). The TAC
is further allocated into a period 1 TAC
of 6,000 mt (13,227,735 1b), a period 2
TAC of 54,000 mt (119,049,621 lb), with
period 1 spanning January 1 - May 31;
and period 2, June 1 - December 31. (67
FR 3442, January 24, 2002)

The regulations at 50 CFR 648.202
require the Administrator, Northeast
Region, NMFS (Regional Administrator)
to monitor the Atlantic herring fishery
in each of the four management areas

designated in the Fishery Management
Plan for the Atlantic Herring Fishery
and, based upon dealer reports, state
data, and other available information, to
determine when the harvest of Atlantic
herring is projected to reach 95 percent
of the TAC allocated. When such a
determination is made, NMFS is
required to publish notification in the
Federal Register notifying vessel and
dealer permit holders that, effective
upon a specific date, vessels may not
fish for, catch, possess, transfer or land
more than 2,000 1b (907.2 kg) of herring
per trip or calendar day from the
specified management area for the
remainder of the fishing year.

The Regional Administrator
determined that 95 percent of the Period
1 TAC allocated to Area 1A was
harvested on April 26, 2002, and the
directed fishery was closed for the
remainder of the quota period 1 (67 FR
20056, April 24, 2002).

The Regional Administrator has
determined, based upon dealer reports
and other available information, that 95
percent of the total Atlantic herring TAC
allocated to Area 1A for fishing year
2002 has been harvested. Therefore,
effective 0001 hrs local time, December
1, 2002, federally permitted vessels may
not fish for, catch, possess, transfer or
land more than 2,000 1b (907.2 kg) of
Atlantic herring harvested from Area 1A
per trip or calendar day until the Period
1 TAC becomes available at 0001 hrs,
January 1, 2003. Vessels may transit an
area that is limited to the 2,000-1b
(907.2—kg) limit with more than 2,000 lb
(907.2 kg) of herring on board, provided
all fishing gear is stowed and not
available for immediate use, as required
by § 648.23(b). A vessel may land
herring in an area that is limited to the
2,000-1b (907.2-kg) limit specified in
§648.202(a) with more than 2,000 Ib
(907.2 kg) of herring on board, provided
such herring were caught in an area or
areas not subject to the 2,000-1b (907.2—
kg) limit and provided all fishing gear
is stowed and not available for
immediate use as required by
§648.23(b). Effective December 1, 2002,
federally permitted dealers are also
advised that they may not purchase
Atlantic herring from federally
permitted Atlantic herring vessels that
harvest more than 2,000 lb (907.2 kg) of
Atlantic herring from Area 1A through
January 1, 2003, 0001 hrs local time.

Classification

This action is required by 50 CFR part
648 and is exempt from review under
E.O. 12866.

Authority: 16 U.S.C. 1801 et seq.
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Dated: November 22, 2002.
Richard W. Surdi,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 02-30228 Filed 11-25-02; 4:34 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[1.D. 111302E]

Fisheries of the Exclusive Economic
Zone Off Alaska; Correction

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Technical correction.

SUMMARY: NMFS is correcting
typographic errors in Federal
regulations. The intended effect of this
action is regulatory accuracy, and it will
have no effect on any person fishing in
the EEZ for any species.

DATES: Effective November 29, 2002.
FOR FURTHER INFORMATION CONTACT:
Patsy A. Bearden, 907-586—7008.
SUPPLEMENTARY INFORMATION: This
action corrects typographical errors in
regulations codified at 50 CFR part 679.
In §679.2, the definition heading for
“KIFQ actual ex-vessel value” is
corrected by removing “KIFQ” and
adding in its place “IFQ”. Paragraph
679.7(f)(8)(ii)(B)(2) is corrected by

removing “‘Pacific code”” and adding in
its place “Pacific cod”. This action will
not have any substantive regulatory
effect.

Classification

This action corrects typographic
errors, a non-discretionary technical
change with no substantive effects.
Therefore, the Assistant Administrator
for Fisheries, NOAA, finds good cause
to waive the requirement to provide
prior notice and opportunity for public
comment under 5 U.S.C. 553(b)(B), as
such procedure would be unnecessary.
Because prior notice and opportunity
for comment is not required for this
action by 5 U.S.C. 553 or any other law,
the analytical requirements of the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq. are not applicable.

List of Subjects in 50 CFR Part 679

Alaska, Fisheries, Recordkeeping and
reporting requirements.

Dated: November 21, 2002.
John Oliver.
Deputy Assistant Administrator for
Operations, National Marine Fisheries
Service.

For the reasons set out in the
preamble, 50 CFR part 679 is amended
as follows:

PART 679--FISHERIES OF THE
EXCLUSIVE ECONOMIC ZONE OFF
ALASKA

1. The authority citation for part 679
continues to read as follows:

Authority: Authority: 16 U.S.C 773 et seq.;
1801 et seq. 3631 et seq.; Title II Division C,

Pub. L. 105277; Sec. 3027, Pub. L. 10631; 113
Stat. 57; 16 U.S.C. 1540(f); and Sec. 209, Pub.
L. 106554. et seq.

2.1In §679.2, the heading for the
definition of “KIFQ actual ex-vessel
value” is revised to read as follows, and
the definition is placed in an
alphabetical order:

8§679.2 Definitions.
* * * * *
IFQ actual ex-vessel value. * * *

* * * * *

3.In §679.7, paragraph (f)(8)(ii)(B)(2)
is revised to read as follows:

8679.7 Prohibitions.

* * * * *

If the vessel operator Then ..

* ok ok ok ok ok k

(2) does not have an | Pacific cod must not

LLP groundfish li-
cense with a Pacific
cod endorsement
that meets the re-
quirements of
§679.4(k)(9).

be discarded up to
the retainable
amount specified in
Table 11 of this
part unless Pacific
cod are required to
be discarded under
subpart B of this
part, or Pacific cod
are not authorized
to be retained
under subpart A of
this part.

[FR Doc. 02-30132 Filed 11-27-02; 8:45 am]|
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 701

Organization and Operations of
Federal Credit Unions

AGENCY: National Credit Union
Administration (NCUA).

ACTION: Reopening of comment period.

SUMMARY: On September 25, 2002,
NCUA published for public comment a
proposed rule amending § 701.19. 67 FR
60184 (September 25, 2002). The
revisions to §701.19 clarify the scope of
the rule and the investments FCUs may
use to fund employee benefits. The
comment period for this proposed rule
was due to have expired on November
25, 2002. Two interested parties have
requested an extension of the comment
period to respond. In view of this
request and NCUA’s desire to foster
public participation in the rulemaking
process, the NCUA Board is reopening
the comment period to December 26,
2002.

DATES: Comments must be received on
or before December 26, 2002.

ADDRESSES: Direct comments to Becky
Baker, Secretary of the Board. Mail or
hand-deliver comments to: National
Credit Union Administration, 1775
Duke Street, Alexandria, Virginia
22314-3428. You are encouraged to fax
comments to (703) 518-6319 or email
comments to regcomments@ncua.gov
instead of mailing or hand-delivering
them. Whatever method you choose,
please send comments by one method
only.

FOR FURTHER INFORMATION CONTACT:
Frank Kressman, Staff Attorney, Office
of General Counsel, at the above address
or telephone: (703) 518-6540.

By the National Credit Union

Administration Board on November 21, 2002.

Becky Baker,

Secretary of the Board.

[FR Doc. 02-30162 Filed 11-27-02; 8:45 am]
BILLING CODE 7535-01-P

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 702

Prompt Corrective Action; Net Worth
Restoration Plans

AGENCY: National Credit Union
Administration (NCUA).

ACTION: Proposed rule.

SUMMARY: Pursuant to Congressional
mandate, the National Credit Union
Administration (NCUA) established a
system of prompt corrective action
consisting of statutory minimum capital
standards for federally-insured credit
unions and corresponding remedies to
restore net worth. Among the remedies
mandated by statute is the requirement
to submit a net worth restoration plan
for approval by NCUA. NCUA requests
public comment on a proposal to allow
approval of an abbreviated net worth
restoration plan for qualifying credit
unions whose net worth ratio has
declined marginally below 6 percent
because growth in assets outpaces
growth in net worth.

DATES: Comments must be received on
or before January 28, 2003.

ADDRESSES: Direct comments to Becky
Baker, Secretary of the Board. Mail or
hand-deliver comments to: National
Credit Union Administration, 1775
Duke Street, Alexandria, Virginia
22314-3428. You are encouraged to fax
comments to (703) 518-6319 or e-mail
comments to regcomments@ncua.gov
instead of hand-delivering them.
Whichever method you choose, please
send comments by one method only.

FOR FURTHER INFORMATION CONTACT:
Legal: Steven W. Widerman, Trial
Attorney, Office of General Counsel, at
the above address or by telephone: 703/
518-6557. Technical: Jon Flagg, Loss/
Risk Analysis Officer, Office of
Examination and Insurance, at the above
address or by telephone: 703/518-6378.

SUPPLEMENTARY INFORMATION: Except
where noted, citations to part 702 in this
rule refer to 12 CFR 702 et seq., as
amended by the NCUA Board in a final
rule found elsewhere in this volume of
the Federal Register. Citations to part
702 are abbreviated to the section
number only.

A. Background
1. Development of Part 702

In 1998, the Credit Union
Membership Access Act (“CUMAA”),
Pub. L. No. 105-219, 112 Stat. 913
(1998), amended the Federal Credit
Union Act to require NCUA to adopt by
regulation a system of “‘prompt
corrective action” (“PCA”’) consisting of
minimum capital standards and
corresponding remedies to improve the
net worth of federally-insured “natural
person” credit unions. 12 U.S.C. 1790d
et seq.

In 2000, the NCUA Board adopted
part 702 and subpart L of part 747,
establishing a comprehensive system of
PCA. 12 CFR 702 et seq. Part 702
combines mandatory supervisory
actions prescribed by statute with
discretionary supervisory actions
developed by NCUA, all indexed to five
statutory net worth categories. 65 FR
8560 (Feb. 18, 2000). A risk-based net
worth (“RBNW”’) component was
subsequently integrated into part 702.
65 FR 44950 (July 20, 2000). Subpart L
of part 747 established an independent
review process allowing affected credit
unions and officials to challenge PCA
decisions. 12 CFR 747.2001 et seq.
(2000). Part 702 and subpart L of part
747 took effect August 7, 2000, and first
applied to activity in the fourth quarter
of 2000. The RBNW component took
effect January 1, 2001, and first applied
(for quarterly Call Report filers) to
activity in the first quarter of 2001.

Since it was first adopted, part 702
has been amended three times. First, to
incorporate limited technical
corrections. 65 FR 55439 (Sept. 14,
2000). Second, to delete sections made
obsolete by adoption of a uniform
quarterly schedule for filing Call
Reports. 67 FR 12459 (March 19, 2002).
And finally, in a final rule adopted
today, to incorporate a series of
revisions and adjustments designed to
improve and simplify the
implementation of PCA. That final rule
appears elsewhere in this volume of the
Federal Register and is effective January
1, 2003.

2. Request for Comments

The concept of an abbreviated net
worth restoration plan (“NWRP”’) was
first raised in the proposed rule that
preceded the final rule that the NCUA
Board has adopted today. 67 FR 38431
(June 4, 2002). While no specific
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proposal was introduced, the NCUA
Board invited public comment on the
concept of what was then referred to as
“safe harbor” approval of an NWRP to
benefit credit unions that fall marginally
short of “adequately capitalized”
primarily because asset growth outstrips
income growth. Id. at 38437. The
proposed rule described the concept in
broad terms as “notice of certain criteria
established by regulation that, when
met, will assure approval.”

NCUA received sixteen public
comments on the “safe harbor” concept.
Fourteen commenters generally
supported the concept, suggesting
various criteria for eligibility and for
plan contents. Regarding eligibility, six
commenters suggested a minimum net
worth ratio for a ““safe harbor” NWRP:
one suggested “just under” 6 percent;
two suggested 5.5 percent; two
suggested 5 percent; one suggested 3
percent. In contrast, one commenter
insisted there should be no minimum
net worth ratio required for eligibility.
Two commenters urged that a credit
union should be eligible only if asset
growth was not induced by above
market rates on shares and deposits, or
only in extraordinary circumstances. A
banking industry trade association
believed the concept was at odds with
CUMAA. Finally, two commenters
suggested that a ““safe harbor’” NWRP
should not be subject to automatic
revocation if its goals are not met.

Regarding the contents of a “safe
harbor” NWRP, a commenter suggested
requiring net worth to improve within
two quarters. Another suggested setting
a required return on average assets that
would restore net worth within 3 years.
One commenter advocated an earnings
retention requirement of 80 to 180 basis
points per year, depending on how far
below six percent the credit union’s net
worth ratio had fallen.

Another urged that a plan should be
accepted if a credit union’s earnings are
positive, but its net worth ratio
remained flat in some quarters due to
continued asset growth not induced by
above market rates.

Some commenters seemed to equate
the concept of ““safe harbor” approval
with the notion of automatic approval of
any form of NWRP that the NCUA Board
might adopt as an alternative to the
standard NWRP that part 702 now
requires. However, as the prior
proposed rule confirmed, id. at 38437,
CUMAA requires NCUA to ensure, as a
prerequisite for approval, that an NWRP
of any kind “is based on realistic
assumptions and is likely to succeed in
restoring * * * net worth.” 12 U.S.C.
1790d(f)(5). ““Safe harbor” approval was
a misnomer to the extent that it implied,

incorrectly, that NCUA would abdicate
this statutory responsibility. Through
this notice, the NCUA Board invites
public comment on a specific
proposal—styled a “1st tier net worth
restoration plan”—to permit qualifying
“undercapitalized” credit unions to
submit for approval an abbreviated
NWRP.

To facilitate consideration of the
public’s views, we ask commenters to
address only the proposal for a “1st tier
net worth restoration plan.” Also, we
urge commenters to recognize that,
while given substantial discretion in
certain areas of PCA, NCUA lacks the
authority to override or expand by
regulation the requirements, limitations
and definitions that CUMAA expressly
prescribed. See 12 U.S.C. 1790d(n). For
example, NCUA lacks the discretion to
abandon the statutory “realistic
assumptions” criterion for approving an
NWRP. 12 U.S.C. 1790d(f)(5). This
rulemaking will not address proposals
that would require NCUA to exceed the
scope of its statutory authority.

B. Proposal for ‘“1st Tier Net Worth
Restoration Plan”

The proposed rule permits an
“eligible”” federally-insured credit union
to submit for NCUA approval a “1st tier
net worth restoration plan” (“1st tier
NWRP”) if the credit union falls
marginally below “adequately
capitalized”” because asset growth,
driven primarily by share and deposit
growth, outpaces growth in net worth.?

1. Eligible Credit Unions

To be eligible to file a 1st tier NWRP,
the proposed rule establishes historical
net worth, performance, and growth
criteria. The three eligibility criteria are
designed to qualify only those credit
unions that historically are profitable
and have become marginally
“undercapitalized” primarily because of
uninduced share growth.

To be eligible, a credit union must
meet two net worth criteria. First, a
credit union must have a minimum net
worth ratio of 5.50% as measured using
the quarter-end balance of total assets
per § 702.2(k)(1)(iv). New
§702.206(c)(1)(A)(i).2 As in the case of

1 Citations to proposed new subsection (c) of

§702.206 are preceded by the word ‘“New” and
refer to the rule text below. If proposed subsection
(c) is adopted, the final rule will redesignate current
subsections (c) through (i) as new subsections (d)
through (j), respectively.

2 A credit union whose net worth ratio is between
5.50 and 5.99% based on the quarter-end balance
of total assets may find that calculating its net worth
ratio using a daily, monthly or quarterly average of
total assets, § 702.2(k)(1)(i)—(iii), will yield a net
worth ratio of 6 percent or better. In that event, the
credit union will not be “undercapitalized”’—at

an RBNW requirement, § 702.2(k)(2),
when measuring current quarter net
worth for eligibility purposes, there is
no choice among the four methods
otherwise available to calculate the total
assets denominator of the net worth
ratio. 702.2(k)(1). If there is an
applicable RBNW requirement, the
credit union’s net worth ratio may not
be more than 50 basis points (0.50
percent) below the RBNW requirement.
New § 702.206(c)(1)(A)(ii).

Second, for each of the three prior
quarters, a credit union must have
achieved a net worth ratio of at least 6
percent. New § 702.206(c)(1)(B)(i). In
contrast to measuring current quarter
net worth by quarter-end total assets, for
each of the three prior quarters a credit
union may elect among any of the four
methods of calculating the total assets
denominator of the net worth ratio. If
that credit union is subject to a RBNW
requirement, it also must have met that
requirement in each of the three prior
quarters. New § 702.206(c)(1)(B)(ii).

A credit union also must meet a
performance criterion: for the current
and each of the three preceding
quarters, a credit union must have
increased the dollar amount of its net
worth by 60 basis points (0.60 percent)
annual return on average assets
(“ROAA”). New § 702.206(c)(1)(C)(i).
The ROAA is derived from a credit
union’s ROAA ‘“key ratio” in its most
recent Financial Performance Report,
unless a more recently filed Call Report
corrects earlier data. See NCUA, User’s
Guide for NCUA’s Financial
Performance Report at 3, 8 (form 8008,
2002 ed.). The 60 basis point ROAA
reflects the approximate mean of
individual credit unions’ ROAA as of
June 2002.

Finally, a credit union must meet a
growth criterion: for the period
combining the current and three
preceding quarters, ending total asset
growth may not exceed 110% of the
growth in net worth plus shares and
deposits.3 New § 702.206(c)(1)(C)(ii).
The 110% ceiling is based on growth in
net worth, shares and deposits—and
excludes growth in borrowings—to
narrowly restrict the amount of growth
supported by borrowings of a credit
union with a net worth ratio below 6
percent. A credit union that grows

least temporarily—and thus will not be required to
file any NWRP.

3For example, assume the four quarters in
question cover the calendar year 2002. Compare the
difference between 12/31/01 and 12/31/02 quarter-
end total assets with the difference between 12/31/
01 and 12/31/02 quarter-end net worth plus shares
and deposits. To be eligible, the difference in total
assets cannot exceed the difference in net worth
plus shares and deposits by more than 10 percent.
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through substantial borrowings will be
required to file a standard NWRP.

Together, these eligibility criteria
would allow 57.25% annualized asset
growth for one quarter, causing a credit
union’s net worth ratio to fall from 6
percent to 5.50 percent, provided that
its ROAA is 60 basis points.# An annual
rate of asset growth greater than 57.25%
would reduce a credit union’s net worth
ratio from 6 percent to below 5.50
percent, necessitating the further
supervisory oversight that a longer term,
standard NWRP provides.

A credit union that meets the three
eligibility criteria must file its 1st tier

NWRP within the same 45-day period
that § 702.206(a) prescribes for filing a
standard NWRP. New § 702.206(c). And
as explained below, an eligible credit
union receives a single opportunity to
seek NCUA approval of a 1st tier NWRP.
New § 702.206(c)(4)(A).

2. Contents of 1st Tier NWRP

The proposed rule has two content
requirements for a 1st tier NWRP. First,
a plan must include a realistic pro forma
projection of growth in total assets,
shares, ROAA and net worth ratio over
the next four quarters, that will result in
a net worth ratio of at least 6 percent

and meet any applicable RBNW
requirement. New § 702.206(c)(2)(A).
The duration of a 1st tier NWRP is four
quarters. Second, a plan must include a
statement describing how the credit
union will control exposure to market
and institution risks arising from any
new activities that it plans to undertake
over the next four quarters. New
§702.206(c)(2)(B). The following table
illustrates the ROAA a credit union
would need to achieve to restore net
worth from 5.50 to 6 percent over four
quarters while offsetting given annual
growth rates:

TABLE A.—ROAA REQUIRED TO RESTORE NET WORTH TO 6% WHILE OFFSETTING ANNUALIZED ASSET GROWTH

Return on average assets (in basis points) ........
Annual rate of asset growth ............cccoccoeeriieene

......................................................... 60

1.72%

70 80 90
3.45% 5.21% 7.35%

100
8.78%

As suggested above, a more detailed
standard NWRP typically would be
appropriate when the annual rate of
asset growth is projected to exceed the
capacity of the offsetting ROAA to
restore net worth to 6 percent and to
meet an applicable RBNW requirement
over four quarters.

There are three principal differences
between the content requirements of a
standard NWRP and those of a 1st tier
NWREP. First, a standard plan must
include complete pro forma financial
statements covering a minimum of two
years, whereas a 1st tier plan requires
four quarters of pro forma projections of
total assets, shares and deposits, return
on average assets and net worth.
Second, a standard plan requires the
credit union to specify what steps it will
take to meet its schedule of quarterly net
worth targets. In contrast, a 1st tier
NWRP does not address what steps the
credit union will take to become
“adequately capitalized” at the end of
the term of the plan. Finally, a standard
NWRP requires those steps to extend
beyond the term of the plan to ensure
that the credit union remains at least
“adequately capitalized” thereafter for
four consecutive calendar quarters. Id.
In contrast, a 1st tier plan does not
address the credit union’s net worth
after the end of the term of the plan.

3. Criteria for Approval

For an NWRP to be approved,
CUMAA requires NCUA to determine
that it “is based on realistic assumptions
and is likely to succeed in restoring the
net worth of the credit union.” 12 U.S.C.

4 A 57.25% annualized rate of growth represents
growth of approximately 12%), compounded, per
quarter.

1790d(f)(5). To avoid any suggestion
that a 1st tier NWRP will be exempt
from this statutory mandate, the
proposed rule clarifies that approval is
subject to NCUA'’s case-by-case
determination that the growth rate and
ROAA projected for the credit union
rest on realistic assumptions that are
likely to succeed in restoring its net
worth ratio to 6 percent and satisfying
any applicable RBNW requirement at
the end of the term of the plan. New
§§702.206(c)(3), 702.206(c)(2)(A).

Under the proposed rule, a 1st tier
NWRP would be evaluated under the
existing approval criteria that apply to
a standard NWRP. § 702.206(d). First,
NCUA would determine whether an
NWREP satisfied the content
requirements of the proposed rule.
Second, NCUA would review the plan’s
growth and ROAA projections to ensure
that they are supported by ‘“realistic
assumptions.” To that end, the
projections will be compared to
historical growth and performance
measures. Third, absent evidence to the
contrary, NCUA would presume that a
1st tier NWRP would not unreasonably
increase the credit union’s exposure to
risk. As part of the three-step
evaluation, NCUA may consider the risk
presented by any new activities the
credit union plans to undertake and by
other supervisory information. New
§702.206(c)(2)(B). This would include,
for example, information from
examination reports or insurance
reviews, as well as CAMEL codes (e.g.,
no composite “4”s or “5”’s).

5Like a standard NWRP, once a 1st tier NWRP is

approved, the credit union will no longer be subject
to the statutory restriction on asset growth, 12
U.S.C. 1790d(g)(1)(A), but will still be required to

Once the evaluation is completed,
NCUA would follow the same schedule
for decision and notification that
applies to standard NWRPs.
§702.206(f). Absent safety and
soundness concerns, a 1st tier NWRP
that meets the content requirements
discussed above and that is determined
by NCUA to be based on “‘realistic
assumptions” should receive prompt
approval.®

4. Requirement To File Standard NWRP

There are three circumstances in
which a credit union that is eligible to
file a 1st tier NWRP will be required to
file a standard NWRP instead. First,
unlike a credit union that files a
standard NWRP, the proposed rule gives
an eligible credit union a single
opportunity to submit a 1st tier NWRP
for approval. If that plan is not
approved, the credit union will then be
required to file a standard NWRP under
§702.206(b), within the time period
provided in § 702.206(g). New
§702.206(c)(3)(A).

Second, a continuing decline in net
worth ratio while operating under an
approved 1st tier NWRP will trigger the
requirement to file a standard NWRP.
The proposed rule requires a credit
union to file a standard NWRP if, during
the term of an approved 1st tier NWRP,
its net worth ratio declines below 5.5%
or declines more than 50 basis points
below an applicable RBNW
requirement. New § 702.206(c)(4)(B). A
more detailed, standard NWRP will
enable NCUA to assess the adequacy of
a credit union’s plans to address the

comply with CUMAA’s two other mandatory
supervisory actions—the earnings retention
requirement, id. § 170d(e), and the restriction on
MBLs, id. § 1790d(g)(2).
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causes of a decline in net worth ratio
below 5.5%, and to assess more
thoroughly the increase in risk to the
National Credit Union Share Insurance
Fund.

Finally, the proposed rule requires a
credit union to file a standard NWRP
under § 702.206(b) if, at the end of the
term of its 1st tier NWRP (i.e., at the
fourth quarter-end), it has failed to
restore its net worth ratio to 6 percent
and to meet any applicable RBNW
requirement. New § 702.206(c)(4)(C).
Once that credit union triggers the
requirement to file a standard NWRP, it
will not be eligible to file another 1st
tier NWRP until it is no longer operating
under a standard plan.6

Regulatory Procedures

Regulatory Flexibility Act

The Regulatory Flexibility Act
requires NCUA to prepare an analysis
describing any significant economic
impact a proposed regulation may have
on a substantial number of small credit
unions (primarily those under $1
million in assets). The proposed rule
expedites implementation of the
existing system of PCA mandated by
Congress. 12 U.S.C. 1790d. The NCUA
Board has determined and certifies that
the proposed rule, if adopted, will not
have a significant economic impact on
a substantial number of small credit
unions. Thus, a Regulatory Flexibility
Analysis is not required.

Paperwork Reduction Act

NCUA has determined that the
proposed rule would not increase
paperwork requirements under the
Paperwork Reduction Act of 1995 and
regulations of the Office of Management
and Budget. Control number 3133-0161
has been issued for part 702 and will be
displayed in the table at 12 CFR part
795.

Executive Order 13132

Executive Order 13132 encourages
independent regulatory agencies to
consider the impact of their regulatory
actions on State and local interests.
NCUA, an independent regulatory
agency as defined in 44 U.S.C. 3502(5),
voluntarily adheres to the fundamental
federalism principles addressed by the
executive order. This proposed rule

6In contrast, a credit union that succeeds in
restoring its net worth in the second quarter of a
1st tier NWRP, and that stays “adequately
capitalized” for the third and fourth quarters of the
plan, will become eligible, in the first quarter after
that plan ends, to file another 1st tier NWRP if it
declines below “adequately capitalized.” By the
quarter after the original 1st tier NWRP ends, that
credit union will have been “adequately
capitalized” in each of the three preceding quarters.
New § 702.206(c)(1)(B).

would apply to all federally-insured
credit unions, including State-chartered
credit unions. Accordingly, it may have
a direct effect on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. This impact is an
unavoidable consequence of carrying
out the statutory mandate to adopt a
system of prompt corrective action to
apply to all federally-insured credit
unions. NCUA staff has consulted with
a committee of representative State
regulators regarding the impact of the
proposed rule on State-chartered credit
unions. Their comments and
suggestions are reflected in the
proposed rule.

Treasury and General Government
Appropriations Act, 1999

NCUA has determined that the
proposed rule will not affect family
well-being within the meaning of
section 654 of the Treasury and General
Appropriations Act, 1999, Pub. L. 105—
277,112 Stat. 2681 (1998).

Agency Regulatory Goal

NCUA'’s goal is clear, understandable
regulations that impose a minimal
regulatory burden. A purpose of the
proposed rule is to improve and
simplify the existing system of PCA. We
request your comments on whether the
proposed rule is understandable and
minimally intrusive if implemented as
proposed.

List of Subjects in 12 CFR Part 702

Credit unions, Reporting and
recordkeeping requirements.

By the National Credit Union
Administration Board on November 21, 2002.
Becky Baker,

Secretary of the Board.

For the reasons set forth above, 12
CFR part 702 is proposed to be amended
as follows:

PART 702—PROMPT CORRECTIVE
ACTION

1. The authority citation for part 702
continues to read as follows:

Authority: 12 U.S.C. 1766(a), 1790d.

2. Amend § 702.206 as follows:

a. Redesignate current paragraphs (c)
through (i) as new paragraphs (d)
through (j) respectively.

b. Add new paragraph (c) to read as
follows:

§702.206 Net worth restoration plans.
* * * * *

(c) 1st tier net worth restoration plan.
In lieu of subparagraph (b) of this

section, an eligible federally-insured
credit union may elect to file a 1st tier
NWRP within the time provided in
paragraph (a) of this section, as follows:

(1) Eligibility. A federally-insured
credit union is eligible to file a 1st tier
NWRP if—

(i) For the current quarter—

(A) Its net worth ratio is not less than
five and one-half percent (5.50%) as
measured using the quarter-end balance
of total assets per § 702.2(k)(1)(iv); or

(B) It fails to meet any applicable risk-
based net worth requirement by not
more than 50 basis points (0.50%); and

(ii) For each of the three prior
quarters—

(A) It had a net worth ratio of at least
6 percent (6.0%) as measured using any
method of measuring total assets
available under § 702.2(k)(1); or

(B) It met any applicable RBNW
requirement; and

(iii) For the current and three
preceding quarters—

(A) The dollar amount of its net worth
increased, on average, by at least the
equivalent of 60 basis points (0.60%)
return on average assets as reflected in
the credit union’s Financial
Performance Report; and

(B) Growth in ending total assets for
the four-quarter period did not exceed
one hundred ten percent (110%) of
growth in the sum of net worth, shares
and deposits for that period.

(2) Contents. A 1st tier NWRP must—
(i) Include pro forma projections of
total assets, shares and deposits, return

on average assets and net worth,
covering the next four quarters and
resulting in a net worth ratio that
restores the credit union to at least
“adequately capitalized” at the end of
the fourth quarter; and

(ii) Describe how the credit union will
control exposure to risk from any new
activities over the next four quarters.

(3) Approval. A 1st tier NWRP will
not be approved unless it meets the
content requirements set forth in
paragraph (c)(2) of this section and
satisfies the approval criteria prescribed
in paragraphs (d)(2) and (d)(3) of this
section.

(4) Filing of standard plan. An eligible
federally-insured credit union must file
a standard NWRP as provided by
paragraph (b) of this section, within the
period provided in paragraph (a) of this
section, if either—

(i) Plan not approved. The 1st tier
NWRP that the credit union initially
submits is not approved;

(ii) Declining net worth. The credit
union’s net worth ratio, while it is
operating within the term of an
approved 1st tier NWRP, declines
either—
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(A) Below five and one-half percent
(5.50%) as measured using the quarter-
end balance of total assets per
§702.2(k)(1)(iv); or

(B) More than 50 basis points (0.50%)
below an applicable risk-based net
worth requirement; or

(iii) Net worth not restored. The credit
union is not classified at least
“adequately capitalized” at the end of
the term of its 1st tier NWRP.

* * * * *

[FR Doc. 02—30089 Filed 11-27-02; 8:45 am]
BILLING CODE 7535-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 02-ANM-07]
Proposed Establishment of Class E
Airspace, Afton, WY

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
establish Class E airspace at Afton, WY.
Newly developed Area Navigation
(RNAV) Standard Instrument Approach
Procedures (SIAP) at Afton Municipal
Airport has made this proposal
necessary. The establishment of Class E
airspace is required to contain aircraft
executing instrument flight rule (IFR)
operations at Afton Municipal Airport
within controlled airspace. The
intended effect of this action is to
provide an increased level of safety for
aircraft executing IFR operations
between the terminal and the en route
phase of flight at Afton Municipal
Airport, Afton, WY.

DATES: Comments must be received on
or before January 13, 2003.

ADDRESSES: Send comments on the
proposal in triplicate to: Manager,
Airspace Branch, ANM-520, Federal
Aviation Administration, Docket No.
02—ANM-07, 1601 Lind Avenue SW.,
Renton, Washington 98055—4056.

An informal docket may also be
examined during normal business hours
in the office of the Manager, Air Traffic
Division, Airspace Branch, at the
address listed above.

FOR FURTHER INFORMATION CONTACT: Ed
Haeseker, ANM-520.8, Federal Aviation
Administration, Docket No. 02—ANM-
07, 1601 Lind Avenue SW., Renton,
Washington 98055—4056; telephone
number: (425) 227-2527.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this action must submit,
with those comments, a self-addressed
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 02—
ANM-07.” The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this action may be changed in the
light of comments received. All
comments submitted will be available
for examination at the address listed
above both before and after the closing
date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRM’s

Any person may obtain a copy of this
NPRM by submitting a request to the
Federal Aviation Administration,
Airspace Branch, ANM-520, 1601 Lind
Avenue SW, Renton, Washington
98055—4056. Communications must
identify the docket number of this
NPRM. Persons interested in being
placed on a mailing list for future
NPRM'’s should also request a copy of
Advisory Circular No. 11-2A, which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to Title 14 Code of Federal
Regulations, part 71 (14 CFR part 71) by
establishing Class E airspace at Afton,
WY. Two newly developed RNAV
SIAP’s, RNAV (GPS) RWY34 and RNAV
(GPS) RWY 16, at Afton Municipal
Airport, has made this proposal
necessary. Establishing Class E airspace,
700-feet controlled airspace above the
surface of the earth, is required to

contain IFR operations at Afton
Municipal Airport, Afton, WY. The FAA
establishes Class E airspace where
necessary to contain aircraft
transitioning between the terminal and
en route phase of flight environments.
The intended effect of this proposal is
designed to provide for the safe and
efficient use of the navigable airspace.

The area would be depicted on
aeronautical charts for pilot reference.
The coordinates for this airspace docket
are based on North American Datum 83.
Class E airspace areas extending upward
from 700-feet or more above the surface
of the earth are published in Paragraph
6005 of FAA Order 7400.9], dated
August 31, 2001, and effective
September 16, 2001, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11013; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.
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§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9], Airspace
Designations and Reporting Points,
dated August 31, 2001, and effective
September 16, 2001, is amended as
follows:

Paragraph 6005 Class E Airspace Extending
Upward From 700 Feet or More Above the
Surface of the Earth.

* * * * *

ANM UT E5 Afton, WY [New]

Afton Municipal Airport, WY
(Lat. 42°42'41" N, long. 110°56'32" W)
That airspace extending upward from 700-
feet above the surface within a 6.5 mile
radius of the Afton Municipal Airport, and
within 2 miles either side of the 355° bearing
from the airport extending from the 6.5 mile
radius to 7.5 miles north of the airport, and
within 2 miles either side of the 185° bearing
from the airport extending from the 6.5 mile
radius to 19.3 miles south of the airport.
* * * * *

Issued in Seattle, Washington, on October
24, 2002.

Raul C. Trevino,

Assistant Manager, Air Traffic Division,
Northwest Mountain Region.

[FR Doc. 02—29660 Filed 11-27-02; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 311
[Administrative Instruction 81]

Privacy Act; Implementation

AGENCY: Office of the Secretary of
Defense, DOD.

ACTION: Proposed rule.

SUMMARY: The Office of the Secretary of
Defense is proposing to exempt two
existing systems of records in its
inventory of systems of records
pursuant to the Privacy Act of 1974 (5
U.S.C. 552a), as amended.

During the course of a FOIA and/
Privacy Act action, exempt materials
from other systems of records may in
turn become part of the case records in
these systems. To the extent that copies
of exempt records from those “other”
systems of records are entered into the
FOIA and/or Privacy Act case records,
the Office of the Secretary of Defense
hereby claims the same exemptions for
the records from those “other” systems
that are entered into this system, as
claimed for the original primary systems
of records which they are a part.
Therefore, OSD is proposing to add

exemptions to the existing systems of
records.

DATES: Comments must be received on
or before January 28, 2003, to be
considered by this agency.

ADDRESSES: Send comments to OSD
Privacy Act Coordinator, Records
Management Section, Washington
Headquarters Services, 1155 Defense
Pentagon, Washington, DC 20301-1155.
FOR FURTHER INFORMATION CONTACT: Mr.
David Bosworth at (703) 601-4728.
SUPPLEMENTARY INFORMATION:

Executive Order 12866, “Regulatory
Planning and Review”

It has been determined that Privacy
Act rules for the Department of Defense
are not significant rules. The rules do
not (1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy; a sector of the economy;
productivity; competition; jobs; the
environment; public health or safety; or
State, local, or tribal governments or
communities; (2) Create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another Agency; (3) Materially alter the
budgetary impact of entitlements,
grants, user fees, or loan programs, or
the rights and obligations of recipients
thereof; or (4) Raise novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in this Executive order.

Public Law 96-354, “Regulatory
Flexibility Act” (5 U.S.C. Chapter 6)

It has been determined that Privacy
Act rules for the Department of Defense
do not have significant economic impact
on a substantial number of small entities
because they are concerned only with
the administration of Privacy Act
systems of records within the
Department of Defense.

Public Law 96-511, “Paperwork
Reduction Act” (44 U.S.C. Chapter 35)

It has been determined that Privacy
Act rules for the Department of Defense
impose no information requirements
beyond the Department of Defense and
that the information collected within
the Department of Defense is necessary
and consistent with 5 U.S.C. 552a,
known as the Privacy Act of 1974.

Section 202, Public Law 104-4,
“Unfunded Mandates Reform Act”

It has been determined that the
Privacy Act rulemaking for the
Department of Defense does not involve
a Federal mandate that may result in the
expenditure by State, local and tribal
governments, in the aggregate, or by the

private sector, of $100 million or more
and that such rulemaking will not
significantly or uniquely affect small
governments.

Executive Order 13132, “Federalism”

It has been determined that the
Privacy Act rules for the Department of
Defense do not have federalism
implications. The rules do not have
substantial direct effects on the States,
on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

List of Subjects in 32 CFR Part 311
Privacy.

Accordingly, 32 CFR part 311 is
amended to read as follows:

PART 311—0OSD PRIVACY PROGRAM

1. The authority citation for 32 CFR
part 311 continues to read as follows:

Authority: Pub. L. 93-579, 88 Stat. 1896 (5
U.S.C. 552a).

2. Section 311.8, is amended by
adding paragraphs (c)(12) and (13) to
read as follows:

§311.8 Procedures for Exemptions.
* * * * *

(c) Specific exemptions. * * *

(12) System identifier and name:
DFOISR 05, Freedom of Information Act
Case Files.

(i) Exemption: During the processing
of a Freedom of Information Act request,
exempt materials from other systems of
records may in turn become part of the
case record in this system. To the extent
that copies of exempt records from those
“other” systems of records are entered
into this system, the Office of the
Secretary of Defense claims the same
exemptions for the records from those
“other” systems that are entered into
this system, as claimed for the original
primary system of which they are a part.

(ii) Authority: 5 U.S.C. 552a(j)(2),
(1), (K)(2), (K)(3), (k)(4), (K)(5), (K)(6),
and (k)(7).

(iii) Reasons: Records are only exempt
from pertinent provisions of 5 U.S.C.
552a to the extent such provisions have
been identified and an exemption
claimed for the original record and the
purposes underlying the exemption for
the original record still pertain to the
record which is now contained in this
system of records. In general, the
exemptions were claimed in order to
protect properly classified information
relating to national defense and foreign
policy, to avoid interference during the
conduct of criminal, civil, or
administrative actions or investigations,
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to ensure protective services provided
the President and others are not
compromised, to protect the identity of
confidential sources incident to Federal
employment, military service, contract,
and security clearance determinations,
to preserve the confidentiality and
integrity of Federal testing materials,
and to safeguard evaluation materials
used for military promotions when
furnished by a confidential source. The
exemption rule for the original records
will identify the specific reasons why
the records are exempt from specific
provisions of 5 U.S.C. 552a.

(13) System identifier and name:
DFOISR 10, Privacy Act Case Files.

(i) Exemption: During the processing
of a Privacy Act request (which may
include access requests, amendment
requests, and requests for review for
initial denials of such requests), exempt
materials from other systems of records
may in turn become part of the case
record in this system. To the extent that
copies of exempt records from those
‘other’ systems of records are entered
into this system, the Office of the
Secretary of Defense hereby claims the
same exemptions for the records from
those other’ systems that are entered
into this system, as claimed for the
original primary system of which they
are a part.

(ii) Authority: 5 U.S.C. 552a(j)(2),

K1), (K)(2), K)(3), (K)(4), K)(5), (K)(6),
and (k)(7).

(iii) Reason: Records are only exempt
from pertinent provisions of 5 U.S.C.
552a to the extent such provisions have
been identified and an exemption
claimed for the original record and the
purposes underlying the exemption for
the original record still pertain to the
record which is now contained in this
system of records. In general, the
exemptions were claimed in order to
protect properly classified information
relating to national defense and foreign
policy, to avoid interference during the
conduct of criminal, civil, or
administrative actions or investigations,
to ensure protective services provided
the President and others are not
compromised, to protect the identity of
confidential sources incident to Federal
employment, military service, contract,
and security clearance determinations,
to preserve the confidentiality and
integrity of Federal testing materials,
and to safeguard evaluation materials
used for military promotions when
furnished by a confidential source. The
exemption rule for the original records
will identify the specific reasons why
the records are exempt from specific
provisions of 5 U.S.C. 552a.

Dated: November 14, 2002.
Patricia L. Toppings,
Alternate OSD Federal Register Liaison
Officer, Department of Defense.
[FR Doc. 02—-29816 Filed 11-27-02; 8:45 am]
BILLING CODE 5001-08-P

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 311
[Administrative Instruction 81]

Privacy Act; Implementation

AGENCY: Office of the Secretary, DoD.
ACTION: Proposed rule.

SUMMARY: The Office of the Secretary of
Defense is proposing to add an
exemption rule to an existing system of
records. The exemption will protect the
privacy of individuals identified in the
system of records.

DATES: Comments must be received on
or before January 28, 2003, to be
considered by this agency.

ADDRESSES: Send comments to OSD
Privacy Act Coordinator, Directives and
Records Branch, Washington
Headquarters Services, 1155 Defense
Pentagon, Washington, DC 20301-1155.
FOR FURTHER INFORMATION CONTACT: MTr.
David Bosworth at (703) 601—-4728.

SUPPLEMENTARY INFORMATION:

Executive Order 12866, ‘‘Regulatory
Planning and Review”

It has been determined that Privacy
Act rules for the Department of Defense
are not significant rules. The rules do
not (1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy; a sector of the economy;
productivity; competition; jobs; the
environment; public health or safety; or
State, local, or tribal governments or
communities; (2) Create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another Agency; (3) Materially alter the
budgetary impact of entitlements,
grants, user fees, or loan programs, or
the rights and obligations of recipients
thereof; or (4) Raise novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in this Executive order.

Public Law 96-354, ‘Regulatory
Flexibility Act” (5 U.S.C. Chapter 6)

It has been determined that Privacy
Act rules for the Department of Defense
do not have significant economic impact
on a substantial number of small entities

because they are concerned only with
the administration of Privacy Act
systems of records within the
Department of Defense.

Public Law 96-511, ‘“Paperwork
Reduction Act” (44 U.S.C. Chapter 35)

It has been determined that Privacy
Act rules for the Department of Defense
impose no information requirements
beyond the Department of Defense and
that the information collected within
the Department of Defense is necessary
and consistent with 5 U.S.C. 552a,
known as the Privacy Act of 1974.

Section 202, Public Law 1044,
“Unfunded Mandates Reform Act”

It has been determined that Privacy
Act rulemaking for the Department of
Defense does not involve a Federal
mandate that may result in the
expenditure by State, local and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
and that such rulemaking will not
significantly or uniquely affect small
governments.

Executive Order 13132, “Federalism”’

It has been determined that Privacy
Act rules for the Department of Defense
do not have federalism implications.
The rules do not have substantial direct
effects on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.

List of Subjects in 32 CFR Part 311
Privacy.

Accordingly, 32 CFR part 311 is
amended to read as follows:

PART 311—0OSD PRIVACY PROGRAM

1. The authority citation for 32 CFR
part 311 continues to read as follows:

Authority: Pub. L. 93-579, 88 Stat. 1896 (5
U.S.C. 552a).

2. Section 311.8 is amended by
adding paragraph (c)(14) to read as
follows:

§311.8 Procedures for exemptions.
* * * * *

(c) Specific exemptions. * * *

(14) System identifier and name:
DHRA 02, PERSEREC Research Files.

(i) Exemptions: Investigative material
compiled solely for the purpose of
determining suitability, eligibility, or
qualifications for federal civilian
employment, military service, federal
contracts, or access to classified
information may be exempt pursuant to
5 U.S.C. 552a(k)(5), but only to the
extent that such material would reveal
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the identity of a confidential source.
Therefore, portions of this system of
records may be exempt pursuant to 5
U.S.C. 552a(k)(5) from the following
subsections of 5 U.S.C. 552a(c)(3), (d),
(e)(1), (e)(4)(G), (H) and (1), and (f).

(ii) Authority: 5 U.S.C. 552a(k)(5).

(iii) Reasons: (A) From subsection
(c)(3) because to grant access to the
accounting for each disclosure as
required by the Privacy Act, including
the date, nature, and purpose of each
disclosure and the identity of the
recipient, could alert the subject to the
existence of the investigation or
prosecutable interest by the Department
of Defense or other agencies. This could
seriously compromise case preparation
by prematurely revealing its existence
and nature; compromise or interfere
with witnesses or make witnesses
reluctant to cooperate; and lead to
suppression, alteration, or destruction of
evidence.

(B) From subsections (d) and (f)
because providing access to
investigative records and the right to
contest the contents of those records
and force changes to be made to the
information contained therein would
seriously interfere with and thwart the
orderly and unbiased conduct of the
investigation and impede case
preparation. Providing access rights
normally afforded under the Privacy Act
would provide the subject with valuable
information that would allow
interference with or compromise of
witnesses or render witnesses reluctant
to cooperate; lead to suppression,
alteration, or destruction of evidence;
enable individuals to conceal their
wrongdoing or mislead the course of the
investigation; and result in the secreting
of or other disposition of assets that
would make them difficult or
impossible to reach in order to satisfy
any Government claim growing out of
the investigation or proceeding.

(C) From subsection (e)(1) because it
is not always possible to detect the
relevance or necessity of each piece of
information in the early stages of an
investigation. In some cases, it is only
after the information is evaluated in
light of other evidence that its relevance
and necessity will be clear.

(D) From subsections (e)(4)(G) and (H)
because this system of records is
compiled for investigative purposes and
is exempt from the access provisions of
subsections (d) and (f).

(E) From subsection (e)(4)(I) because
to the extent that this provision is
construed to require more detailed
disclosure than the broad, generic
information currently published in the
system notice, an exemption from this
provision is necessary to protect the

confidentiality of sources of information
and to protect privacy and physical
safety of witnesses and informants. The
Office of the Secretary of Defense will,
nevertheless, continue to publish such a
notice in broad generic terms, as is its
current practice.

(F) Consistent with the legislative
purpose of the Privacy Act of 1974, OSD
will grant access to nonexempt material
in the records being maintained.
Disclosure will be governed by OSD
Administrative Instruction #81, but will
be limited to the extent that the identity
of confidential sources will not be
compromised; subjects of an
investigation of an actual or potential
criminal or civil violation will not be
alerted to the investigation; the physical
safety of witnesses, informants and law
enforcement personnel will not be
endangered; the privacy of third parties
will not be violated; and that the
disclosure would not otherwise impede
effective law enforcement. Whenever
possible, information of the above
nature will be deleted from the
requested documents and the balance
made available. The controlling
principle behind this limited access is
to allow disclosures except those
indicated in this paragraph. The
decisions to release information from
these systems will be made on a case-
by-case basis.

Dated: November 18, 2002.

Patricia L. Toppings,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 02—-29814 Filed 11-27-02; 8:45 am]
BILLING CODE 5001-08-P

DEPARTMENT OF DEFENSE

Department of the Air Force

32 CFR Part 806b

[Air Force Instruction 37-132]
Privacy Act; Implementation

AGENCY: Department of the Air Force,
DoD.

ACTION: Proposed rule.

SUMMARY: The Department of the Air
Force is proposing to add an exemption
rule for the system of records F031 DoD
A, entitled ‘Joint Personnel
Adjudication System’. The Joint
Personnel Adjudication System is used
for personnel security management
within DoD, and provides a common,
comprehensive medium to record and
document personnel security actions
within the DoD.

DATES: Comments must be received on
or before January 28, 2003, to be
considered by this agency.

ADDRESSES: Send comments to the Air
Force Privacy Act Manager, AF-CIO/P,
1155 Air Force Pentagon, Washington,
DC 20330-1155.

FOR FURTHER INFORMATION CONTACT: Mrs.
Anne Rollins at (703) 601—4043 or DSN
329-4043.

SUPPLEMENTARY INFORMATION:

Executive Order 12866, ‘‘Regulatory
Planning and Review”

It has been determined that Privacy
Act rules for the Department of Defense
are not significant rules. The rules do
not: (1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy; a sector of the economy;
productivity; competition; jobs; the
environment; public health or safety; or
State, local, or tribal governments or
communities; (2) Create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another Agency; (3) Materially alter the
budgetary impact of entitlements,
grants, user fees, or loan programs, or
the rights and obligations of recipients
thereof; or (4) Raise novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in this Executive order.

Public Law 96-354, ‘‘Regulatory
Flexibility Act” (5 U.S.C. Chapter 6)

It has been determined that Privacy
Act rules for the Department of Defense
do not have significant economic impact
on a substantial number of small entities
because they are concerned only with
the administration of Privacy Act
systems of records within the
Department of Defense.

Public Law 96-511, ‘Paperwork
Reduction Act” (44 U.S.C. Chapter 35)

It has been determined that Privacy
Act rules for the Department of Defense
impose no information requirements
beyond the Department of Defense and
that the information collected within
the Department of Defense is necessary
and consistent with 5 U.S.C. 552a,
known as the Privacy Act of 1974.

Section 202, Public Law 104-4,
“Unfunded Mandates Reform Act”

It has been determined that the
Privacy Act rulemaking for the
Department of Defense does not involve
a Federal mandate that may result in the
expenditure by State, local and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
and that such rulemaking will not
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significantly or uniquely affect small
governments.

Executive Order 13132, “Federalism”’

It has been determined that the
Privacy Act rules for the Department of
Defense do not have federalism
implications. The rules do not have
substantial direct effects on the States,
on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

List of Subjects in 32 CFR Part 806b
Privacy.

Accordingly, 32 CFR part 806b is
amended to read as follows:

PART 806b—AIR FORCE PRIVACY
ACT PROGRAM

1. The authority citation for 32 CFR
part 806b continues to read as follows:

Authority: Pub. L. 93-579, 88 Stat. 1896 (5
U.S.C. 552a).

2. Appendix C to part 806b, is
amended by adding paragraph (b)(23) to
read as follows:

Appendix C to part 806b—General
and specific exemptions.

* * * * *

(b) Specific exemptions. * * *

(23) System identifier and name: F031
DoD A, Joint Personnel Adjudication
System.

(i) Exemption: (1) Investigatory
material compiled solely for the purpose
of determining suitability, eligibility, or
qualifications for federal civilian
employment, military service, federal
contracts, or access to classified
information may be exempt pursuant to
5 U.S.C. 552a(k)(5), but only to the
extent that such material would reveal
the identity of a confidential source.

(2) Any portion of this system of
records which falls within the
provisions of 5 U.S.C. 552a(k)(5) may be
exempt from the following subsections
of 5 U.S.C. 552a(c)(3), (d), (e)(1),
(e)(4)(G), (H), and (I), and (1).

(ii) Authority: 5 U.S.C. 552a(k)(5).

(iii) Reasons: (A) From subsection
(c)(3) because to grant access to the
accounting for each disclosure as
required by the Privacy Act, including
the date, nature, and purpose of each
disclosure and the identity of the
recipient, could alert the subject to the
existence of the investigation. This
could seriously compromise case
preparation by prematurely revealing its
existence and nature; compromise or
interfere with witnesses or make
witnesses reluctant to cooperate; and
lead to suppression, alteration, or
destruction of evidence.

(B) From subsections (d) and (f)
because providing access to
investigative records and the right to
contest the contents of those records
and force changes to be made to the
information contained therein would
seriously interfere with and thwart the
orderly and unbiased conduct of the
investigation and impede case
preparation. Providing access rights
normally afforded under the Privacy Act
would provide the subject with valuable
information that would allow
interference with or compromise of
witnesses or render witnesses reluctant
to cooperate; lead to suppression,
alteration, or destruction of evidence;
enable individuals to conceal their
wrongdoing or mislead the course of the
investigation; and result in the secreting
of or other disposition of assets that
would make them difficult or
impossible to reach in order to satisfy
any Government claim growing out of
the investigation or proceeding.

(C) From subsection (e)(1) because it
is not always possible to detect the
relevance or necessity of each piece of
information in the early stages of an
investigation. In some cases, it is only
after the information is evaluated in
light of other evidence that its relevance
and necessity will be clear.

(D) From subsections (e)(4)(G) and (H)
because this system of records is
compiled for investigative purposes and
is exempt from the access provisions of
subsections (d) and (f).

(E) From subsection (e)(4)(I) because
to the extent that this provision is
construed to require more detailed
disclosure than the broad, generic
information currently published in the
system notice, an exemption from this
provision is necessary to protect the
confidentiality of sources of information
and to protect privacy and physical
safety of witnesses and informants.

(F) Consistent with the legislative
purpose of the Privacy Act of 1974, the
AF will grant access to nonexempt
material in the records being
maintained. Disclosure will be governed
by the Air Force Privacy Regulation, but
will be limited to the extent that the
identity of confidential sources will not
be compromised; subjects of an
investigation of an actual or potential
criminal or civil violation will not be
alerted to the investigation; the physical
safety of witnesses, informants and law
enforcement personnel will not be
endangered, the privacy of third parties
will not be violated; and that the
disclosure would not otherwise impede
effective law enforcement. Whenever
possible, information of the above
nature will be deleted from the
requested documents and the balance

made available. The controlling
principle behind this limited access is
to allow disclosures except those
indicated above. The decisions to
release information from these systems
will be made on a case-by-case basis.

Dated: November 18, 2002.
Patricia L. Toppings,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 02—29812 Filed 11-27-02; 8:45 am]
BILLING CODE 5001-08—P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 36 and 54
[CC Docket No. 96-45; DA 02-2976]

Comment Sought on Recommended
Decision Issued by Federal-State Joint
Board on Universal Service Regarding
the Non-Rural High-Cost Support
Mechanism

AGENCY: Federal Communications
Commission.

ACTION: Proposed rules; solicitation of
comments.

SUMMARY: In a document released on
November 5, 2002, the Wireline
Competition Bureau sought comment on
the Recommended Decision of the
Federal-State Joint Board on Universal
Service addressing issues from the
Ninth Report and Order that were
remanded by the United States Court of
Appeals for the Tenth Circuit.

DATES: Submit comments on or before
December 20, 2002, and reply comments
on or before January 3, 2003.

ADDRESSES: Federal Communications
Commission, 445 12th St., SW.,
Washington, DC 20554. See
Supplementary Information section for
where and how to file comments.

FOR FURTHER INFORMATION CONTACT:
Katie King, Jennifer Schneider, or Narda
Jones, Attorneys, Telecommunications
Access Policy Division, Wireline
Competition Bureau, (202) 418-7400;
TTY: (202) 418-0484.

SUPPLEMENTARY INFORMATION: This is a
summary of the Wireline Competition
Bureau’s Public Notice in CC Docket No.
96—45 released on November 5, 2002.
The full text of this document is
available for public inspection during
regular business hours in the FCC
Reference Center, Room CY-A257, 445
Twelfth Street, SW., Washington, DC
20554.

The Wireline Competition Bureau
(Bureau) seeks comment on the
Recommended Decision of the Federal-
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State Joint Board on Universal Service
(Joint Board), released on October 16,
2002, addressing issues from the Ninth
Report and Order, (64 FR 67416,
December 1, 1999), that were remanded
by the United States Court of Appeals
for the Tenth Circuit. The Ninth Report
and Order established a federal high-
cost universal service support
mechanism for non-rural carriers based
on forward-looking economic costs. The
court remanded the Ninth Report and
Order to the Commission for further
explanation of its decision. On February
15, 2002, the Commission issued a
Notice of Proposed Rulemaking, 67 FR
1087, March 11, 2002, seeking comment
on issues remanded by the court and
referring the record collected in the
proceeding to the Joint Board for a
recommended decision.

Comment is sought on the Joint
Board’s recommendations. Specifically,
in its Recommended Decision, the Joint
Board recommended continued use of
statewide average costs and a national
benchmark of 135 percent to determine
non-rural high-cost support, but
recommended that the Commission
modify the non-rural high-cost support
mechanism by adopting additional
measures to induce states to ensure
reasonable comparability of urban and
rural rates. In particular, the Joint Board
recommended that the Commission
implement a supplementary rate review,
through an expanded annual
certification process under section
254(e) of the Act, as a check on whether
non-rural high-cost support continues to
provide sufficient support to enable the
states to maintain reasonably
comparable rural and urban rates. The
Joint Board recommended that states be
required to certify that the basic service
rates in their high-cost areas are
reasonably comparable to a national
urban rate benchmark or explain why
they are not. States would have the
opportunity to demonstrate that further
federal action is needed because current
federal support and state actions
together are insufficient to yield
reasonably comparable rates.

Pursuant to §§1.415 and 1.419 of the
Commission’s rules, interested parties
may file comments December 20, 2002,
and reply comments January 3, 2003.
Comments may be filed using the
Commission’s Electronic Comment
Filing System (ECFS) or by filing paper
copies.

Comments filed through the ECFS can
be sent as an electronic file via the
Internet to http://www.fcc.gov/e-file/
ecfs.html. Generally, only one copy of
an electronic submission must be filed.
If multiple docket or rulemaking
numbers appear in the caption of this

proceeding, however, commenters must
transmit one electronic copy of the
comments to each docket or rulemaking
number referenced in the caption. In
completing the transmittal screen,
commenters should include their full
name, U.S. Postal Service mailing
address, and the applicable docket or
rulemaking number. Parties may also
submit an electronic comment by
Internet e-mail. To get filing instructions
for e-mail comments, commenters
should send an e-mail to ecfs@fcc.gov,
and should include the following words
in the body of the message, “get form
<your e-mail address>.” A sample form
and directions will be sent in reply.

Parties who choose to file by paper
must file an original and four copies of
each filing. If more than one docket or
rulemaking number appears in the
caption of this proceeding, commenters
must submit two additional copies for
each additional docket or rulemaking
number. Filings can be sent by hand or
messenger delivery, by commercial
overnight courier, or by first-class or
overnight U.S. Postal Service mail
(although we continue to experience
delays in receiving U.S. Postal Service
mail). The Commission’s contractor,
Vistronix, Inc., will receive hand-
delivered or messenger-delivered paper
filings for the Commission’s Secretary at
236 Massachusetts Avenue, NE., Suite
110, Washington, DC 20002. The filing
hours at this location are 8 a.m. to 7
p-m. All hand deliveries must be held
together with rubber bands or fasteners.
Any envelopes must be disposed of
before entering the building.
Commercial overnight mail (other then
U.S. Postal Service Express Mail and
Priority Mail) must be sent to 9300 East
Hampton Drive, Capitol Heights, MD
20743. U.S. Postal Service first-class
mail, Express Mail, and Priority Mail
should be addressed to 445 12th Street,
SW., Washington, DC 20554. All filings
must be addressed to the Commission’s
Secretary, Marlene H. Dortch, Office of
the Secretary, Federal Communications
Commission.

Parties also must send three paper
copies of their filing to Sheryl Todd,
Telecommunications Access Policy
Division, Wireline Competition Bureau,
Federal Communications Commission,
445 12th Street, SW., Room 5-B540,
Washington, DC 20554. In addition,
commenters must send diskette copies
to the Commission’s copy contractor,
Qualex International, Portals II, 445
12th Street, SW., Room CY-B402,
Washington, DC 20054.

Pursuant to § 1.1206 of the
Commission’s rules, this proceeding
will continue to be conducted as a
permit-but-disclose proceeding in

which ex parte communications are
permitted subject to disclosure.

Attachment

1. Introduction

1. In this Recommended Decision, the
Federal-State Joint Board on Universal
Service (Joint Board) provides its
recommendations on issues from the Ninth
Report and Order, (64 FR 67416, December
1, 1999), that were remanded to the
Commission by the United States Court of
Appeals for the Tenth Circuit. The Ninth
Report and Order established a federal high-
cost universal service support mechanism for
non-rural carriers based on forward-looking
economic costs. Consistent with the court’s
decision, the Joint Board recommends that
the Commission modify the non-rural high-
cost support mechanism implemented in the
Ninth Report and Order by adopting
additional measures to induce states to
ensure reasonable comparability of urban and
rural rates. We also recommend that the
Commission implement a supplementary rate
review as a check on whether non-rural high-
cost support continues to provide sufficient
support to enable the states to maintain
reasonably comparable rural and urban rates.
In addition, we recommend continued use of
statewide average costs to determine non-
rural high-cost support. We believe that these
recommendations will enable the
Commission to satisfy the court’s remand and
continue to fulfill Congress’s directive in the
Telecommunications Act of 1996 to preserve
and advance universal service.

II. Discussion

2. Based on examination of the record in
this proceeding, the Joint Board recommends
that the Commission modify the non-rural
high-cost support mechanism implemented
in the Ninth Report and Order by adopting
additional measures that will establish
specific inducements for states to ensure that
rates in all regions of the nation are
reasonably comparable to rates in urban
areas. We also recommend that the
Commission implement a supplementary rate
review to assess whether non-rural high-cost
support continues to provide sufficient
support to enable the states to maintain
reasonably comparable rates. Consistent with
the court’s decision, our recommendations
with regard to these additional measures will
support and complement the Commission’s
initial decision in the Ninth Report and
Order. Specifically, we recommend a process
that includes the following: (1) Continuing
use of a national average cost benchmark
based on 135% of the national average cost;
(2) funding 76% of state average costs
exceeding the national benchmark; (3)
establishing a national rate benchmark based
on a percentage of the national average urban
rate; (4) implementing state review and
certification of rate comparability; and (5)
providing states the opportunity to
demonstrate that further federal action is
needed because current federal support and
state actions together are insufficient to yield
reasonably comparable rates.

3. The Joint Board’s recommendations
comprise an integrated approach to the
complex and interrelated issues referred by
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the Commission. We believe that these
recommendations will enable the
Commission to satisfy the court’s remand and
continue to fulfill Congress’s directive to
preserve and advance universal service. We
note that this mechanism calculates support
only for non-rural carriers. Certain
assumptions in this Recommended Decision
may not make sense for rural carriers. For
example, as discussed below, while
statewide averaging is appropriate in the
non-rural mechanism, it may not be
appropriate for the high-cost mechanism
providing support to rural carriers.

A. Sufficiency

4. The Joint Board recommends that, for
purposes of non-rural high-cost support,
sufficiency should be principally defined as
enough support to enable states to achieve
reasonable comparability of rates. Sufficiency
should be defined based on the relevant
statutory goals under section 254(b). Thus,
the definition of the term may vary
depending on the underlying purpose of the
universal service program in question. The
principal purpose of the non-rural high-cost
support mechanism is to provide enough
federal support to enable states to achieve
reasonable comparability of rural and urban
rates, the principle found in section
254(b)(3). As discussed in more detail below,
non-rural high-cost support is designed to
provide high-cost states enough support so
that their net average costs are reasonably
comparable to the national average cost. With
reasonably comparable net costs, these high-
cost states should then have the resources to
ensure that rural and urban rates within their
borders are reasonably comparable. The Joint
Board recommends below that the
Commission require states to certify that their
rates are reasonably comparable or explain
why they are not, and provide states the
opportunity to demonstrate that further
federal action is needed because current
federal support and state action together are
insufficient to achieve reasonably
comparable rates. Accordingly, for purposes
of non-rural high-cost support, the Joint
Board recommends that sufficiency be
defined as enough support to enable states to
achieve reasonably comparable rates.

5. The Joint Board also reaffirms that the
statutory principle of sufficiency means that
non-rural high-cost support should be only as
large as necessary to achieve its statutory
goal. Correct fund size is essential to ensure
that all consumers benefit from universal
service.

A. Use of Costs Rather Than Rates To
Determine Non-Rural High-Cost Support

6. We explain more fully here why costs
rather than rates should continue to be the
principal basis for determining federal
support flows among states. Congress
adopted section 254 to ensure that, as
competition develops, there would be
explicit support mechanisms in place to
preserve the fundamental communications
policy goal of providing universal telephone
service in all regions of the nation at
reasonably comparable rates. Section
254(b)(3) requires reasonably comparable
rates. This would be a relatively easy

undertaking if the cost of providing
telephone service were comparable in urban
and rural areas. But costs are not comparable.
The cost of providing telephone service is
largely a function of population density and
distance. Sparsely populated, rural areas
have longer telephone loops, the most
expensive portion of the telephone network,
and fewer customers to spread the costs
among. In some rural areas the cost of
providing telephone service may be one
hundred times greater than costs in urban
areas.

7. Although rates generally are related to
costs, states may base rates on numerous
considerations in addition to cost. For
example, local rates may vary from state to
state depending upon each state’s local rate
design policies; whether or not a carrier’s
rates are set based on a price cap approach;
the degree to which implicit subsidies may
remain within local rates; whether a state
universal service fund exists; and other
factors. Attempting to develop cost support
levels based principally on rates would
therefore likely be difficult to implement
considering the lack of uniformity in local
rate design practices and could lead to
inequitable treatment between states with
substantially similar costs but different local
rate policies.

8. For these reasons, the use of costs rather
than rates to determine federal support was
central to the Commission’s decision
adopting the non-rural high-cost support
mechanism in the Ninth Report and Order.
We agree with the Commission’s past
decision that cost analysis offers advantages
over rate analysis for purposes of
determining Federal support levels. Cost
analysis enables accurate comparison of
states for purposes of determining federal
support levels. The Commission has stated
that ““[a] state facing costs substantially in
excess of the national average may be unable
through any reasonable combination of local
rate design policy choices to achieve rates
reasonably comparable to those that prevail
nationwide.” Examining the underlying costs
enables the Commission to “‘evaluate the cost
levels that must be supported in each state
in order to develop reasonably comparable
rates.”

9. While the inducements to state action on
rates and supplemental rate review contained
in this recommendation recognize that the
ultimate test of rate comparability will be the
rates customers actually pay for service, the
use of costs for determining the areas of
greatest need establishes a firm foundation
for the states to fulfill the goals of section 254
of the Act. We recommend that the
Commission continue to use a cost-based
approach as the principal means of achieving
the statutory goal of rate comparability.

B. Use of Statewide Averaging To Reflect
Appropriate Federal and State Roles in
Achieving Rate Comparability

10. The Joint Board recommends that the
Commission continue to determine high-cost
support for non-rural companies by using
statewide average costs. We believe that this
reflects an appropriate division of federal and
state responsibility for achieving rate
comparability for non-rural companies.

Because the states, not the Commission, set
intrastate rates, the states have primary
responsibility for ensuring reasonably
comparable rural and urban rates. States tend
to rely on either implicit or explicit
mechanisms to transfer support from low-
cost lines to high-cost lines within a state.

11. Despite implicit or explicit state
support mechanisms, the low-cost areas of
some states cannot balance their high-cost
areas. Although such states could, through
their own efforts, achieve reasonably
comparable rates within their own
boundaries, those rates would still be high
relative to the national average because of the
states’ high average costs. The Commission’s
primary role is to identify those states that do
not have the resources within their borders
to support all of their high-cost lines. The
non-rural high-cost support mechanism
achieves this through the comparison of
statewide average cost to a national cost
benchmark. The averaging process provides a
logical means to assess the relative extent to
which states can support their high-cost areas
by using resources from low-cost areas. By
shifting funds to states with average costs
above the national benchmark, the
Commission provides federal support that is
intended to enable high-cost states to set
rates that are reasonably comparable to all
rates across the nation.

12. The Commission explained in the
Ninth Report and Order that the non-rural
high-cost support mechanism “has the effect
of shifting money from relatively low-cost
states to relatively high-cost states.”” The
Commission believed that its non-rural
support mechanism ensured that no state
with costs greater than the national
benchmark would be forced to keep rates
reasonably comparable without the benefit of
federal support. Statewide averaging assigns
to the states the primary responsibility for
ensuring reasonable comparability of rates
within their borders and permits states to use
their resources to achieve the goal of
reasonable comparability within states. We
continue to support these policies.

13. We disagree with the contention of the
Rural Utilities Service that high-cost
customers are being hidden by statewide
averaging. The Rural Utilities Service was
concerned about the circumstance in which
some customers have high costs but the state
average is not high enough to qualify for
support. The use of statewide average costs
reflects what we believe to be an appropriate
policy decision that in such cases the state
has the primary responsibility and
demonstrated ability to ensure rate
comparability. Federal support is needed
when the state, because of its high average
cost, cannot solve such a problem without
imposing an undue burden on its own
ratepayers.

14. While statewide averaging is
appropriate in the non-rural mechanism, it
may not be appropriate for the high-cost
mechanism providing support to rural
carriers. Many rural carriers lack the
economies of scale and scope of the generally
larger non-rural carriers, as the Rural Task
Force established in documenting differences
that exist between rural and non-rural
companies. The Commission has stated that
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it intends to ask the Joint Board to conduct

a comprehensive review of the high-cost
support mechanisms for rural and non-rural
carriers as a whole to ensure that both
mechanisms function efficiently and in a
coordinated fashion. Accordingly, the Joint
Board does not address the complex issues
surrounding high-cost support for rural
telephone companies in this Recommended
Decision. The Joint Board emphasizes that
the current recommendation is not intended
to apply to rural companies. Now that the
Joint Board has concluded its recommended
decision on the issues in the court’s remand,
we look forward to a Commission referral of
a comprehensive review of the rural and non-
rural high-cost support mechanisms.

C. Benchmark

15. Based on examination of the record, the
Joint Board continues to support the 135%
benchmark. The court appeared to consider
the ability to produce reasonably comparable
urban and rural rates as a key factor in
supporting an appropriate cost benchmark.
As the court observed, although non-rural
high-cost support is distributed based on a
comparison of national and statewide average
costs, the benchmark must be ultimately
based on attainment of the statutory principle
of reasonable comparability of urban and
rural rates. We have noted that the Joint
Board and Commission have found in prior
rulings that current rates are affordable and
reasonably comparable. These findings are
supported by a recent General Accounting
Office (GAO Report). Based on data
contained in the GAO Report, it appears that
six years after passage of the Act the national
averages of rural, suburban and urban rates
for residential customers diverge by less than
two percent. We believe that the
comparability of average rural and urban
rates supports continued use of the 135%
cost benchmark. In addition, the Joint Board
finds that the current benchmark is
empirically supported by a cluster analysis
and a standard deviation analysis. Both of
these methods indicate that the 135%
benchmark targets support to states with
substantially higher average costs than other
states, consistent with the purpose of non-
rural high-cost support.

16. Verizon argues that the 135%
benchmark is consistent with Congressional
intent that federal support be sufficient to
maintain the range of rates existing at the
time the 1996 Act was adopted. We agree
with Verizon that one of the goals of the 1996
Act was to ensure that rates remain
reasonably comparable as competition
develops. Congress was concerned that
competition would erode implicit support
and adopted section 254 to preserve and
advance universal service. Verizon argues
further that rates have not changed
substantially since 1996, so the range of
existing rates, as reflected in the GAO Report,
should be used to determine what is
reasonably comparable. Because 95% of rates
fall within two standard deviations of the
mean, Verizon argues that rural rates within
two standard deviations of urban rates
should be considered reasonably comparable.
Verizon points out that an analysis of the
Commission’s cost model shows that two

standard deviations translates approximately
to a 135% cost benchmark. Thus, Verizon
argues that rural rates within two standard
deviations of urban rates should be
considered reasonably comparable and that
the cost benchmark level of 135% is justified
because it is nearly equivalent to two
standard deviations. As discussed below, we
agree.

17. The current benchmark is supported by
a standard deviation analysis. Standard
deviation is a commonly used statistical
analysis that measures dispersion of data
points from the mean of those data points. In
a normal distribution, data points within two
standard deviations of the mean will
comprise approximately 95% of all data
points. In other words, use of two standard
deviations will identify data points that are
truly outliers within the sample studied.
Verizon points out that both the Commission
and state commissions have adopted this
statistical approach as a standard for
determining parity or comparability. As
applied to the cost of non-rural lines, the
measurement of two standard deviations
from the national average cost results in
approximately 132% of the national average
cost. Based on this information, the Joint
Board concludes that the 135% benchmark is
a reasonable dividing line separating high-
cost states from the remainder of average and
low-cost states.

18. The Joint Board used a cluster analysis
to determine that the states receiving non-
rural high-cost support under the current
135% benchmark are states that have
substantially higher average costs than other
states. Cluster analysis is an analytical
technique that organizes information around
variables so that relatively homogeneous
groups, or clusters, can be identified. The
Joint Board used cluster analysis to identify
groups of states that had similar cost
characteristics, thereby warranting different
treatment regarding universal service
support. Specifically, states were sorted from
lowest- to highest-cost based on statewide
average cost per loop. Clusters were
identified in this ranking if the difference in
average costs between states was greater than
“cluster split differences” ranging from 2.5 to
0.5. Under this analysis, Mississippi was the
first to break out into a separate cluster, and
the second was the District of Columbia. The
first group of states to break out into a
separate rural, high-cost cluster included
Kentucky, Maine, Alabama, Vermont,
Montana, West Virginia and Wyoming. The
remaining states, ranging from New Jersey to
Nebraska, formed a separate urban, low-cost
cluster. When Mississippi and the District of
Columbia, the respective high- and low-cost
“outliers,” were combined into the two larger
clusters, “cluster stability” was achieved for
a wide range of numerical values from 2.5 to
0.85. “Cluster stability” means that the same
clusters are maintained even as the
numerical values are varied, indicating a
strong similarity among members of the
cluster groups. Because cluster analysis
identifies a high-cost, rural cluster of states
that matches the group of states currently
receiving support under the non-rural high-
cost support mechanism, the Joint Board
finds that the cluster analysis empirically
supports the current 135% benchmark.

19. Because the standard deviation analysis
and the cluster analysis both support 135%
as a reasonable benchmark, the Joint Board
recommends continued use of the 135%
benchmark. The court recognized that the use
of any benchmark may be somewhat
arbitrary; however, choice of a specific,
percentage-based benchmark (as opposed to
a mathematically calculated benchmark
based on two standard deviations which may
result in a different percentage each year)
provides certainty to the funding process that
carriers and states desire. Accordingly, the
Joint Board recommends continued use of a
135% benchmark. The supplemental rate
comparability review which we recommend
will allow the Commission to assess how
successfully the non-rural high-cost support
ensures reasonable comparability of rates.

20. Some commenters suggest that, in light
of the court’s decision, it would be more
appropriate to use a benchmark based on
average urban cost, rather than nationwide
average cost. The Joint Board recommends
that the Commission continue to use a
nationwide cost benchmark. The national
benchmark is intended to ensure that each
state has a relatively equal ability to achieve
reasonable comparability of urban and rural
rates. We do not agree that an urban cost
benchmark would better satisfy the statutory
comparison of urban and rural rates. Like the
current mechanism, the urban benchmark
substitutes costs for rates. In addition, rather
than comparing rural and urban costs, it
compares statewide average costs to
nationwide urban costs.

21. The urban benchmark proposal would
require more funding or a higher benchmark
level because urban average costs are lower
than national average costs. For example, an
urban benchmark of 165% would yield
roughly the same support amounts as the
current 135% national benchmark. An urban
benchmark of less than 165% would require
more federal support. The GAO Report
suggests that more federal support is not
necessary because urban and rural rates are
similar. Proponents of the urban benchmark
have not explained how additional funding
produced by an urban benchmark would
produce reasonably comparable rates, nor
have they provided a rational justification for
setting the benchmark at any particular level.

22. The urban benchmark proposal is
premised in part on the argument that the
current 135% national benchmark cannot
enable rate comparability because it is
equivalent to about 165% of urban average
cost, near the 70-80% range of variability
that the court doubted was reasonably
comparable. As explained, however, rates do
not necessarily equate to costs, so setting a
135% national benchmark (or 165% urban
benchmark) does not mean intrastate rates
will vary to the same degree. For the same
reason, establishing cost support based on an
urban benchmark will not ensure that urban
and rural rates will be reasonably
comparable. Because the urban benchmark
proposal does not improve the operation of
the high-cost support mechanism, nor
address the rate comparability concerns of
the court, the Joint Board recommends that
the current national benchmark be retained,
supplemented by rate review to ensure
comparability of urban and rural rates.
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23. As discussed, a “step function”
provides gradually more support for costs
that exceed certain thresholds or “steps”
above the national average. BellSouth
supports the 135% benchmark, but proposes
an additional, lower benchmark to provide
some support to carriers in states with
average costs between 100 and 135% of the
national average cost. BellSouth proposes a
step function as a means of distributing
support more widely among states and,
thereby, inducing states to ensure reasonable
comparability of urban and rural rates. As
discussed, the purpose of non-rural high-cost
support is to provide sufficient support to
enable high-cost states to develop reasonably
comparable rates. Providing additional
support merely to induce states to ensure rate
comparability without determining that
additional support is necessary may conflict
with the principle that support should be
only as large as necessary. Nevertheless, a
step function could promote predictability by
preventing a total loss of federal support if
small cost changes cause a state’s average
cost per line to fall below the dollar amount
of the 135% benchmark in a given year. We
believe that use of a step function may have
benefits and warrants further consideration;
however, the Joint Board does not
recommend that the Commission add a step
function to the non-rural high-cost support
mechanism at this time. In light of the need
to respond expeditiously to the court’s
remand, the Joint Board expects to address
the issue of a step function in its
comprehensive review of the rural and non-
rural support mechanisms.

D. Reasonable Comparability and State
Inducements

24. The Joint Board recommends that the
Commission implement a procedure that will
induce states to achieve reasonably
comparable rates and enable the Commission
to take additional action, if necessary, to
achieve comparable rates. Specifically, the
Joint Board recommends the Commission
expand the current annual certification
process under section 254(e) of the Act to
require states to certify that the basic service
rates in high-cost areas served by eligible
telecommunications carriers (ETCs) within
the state are reasonably comparable to a
national rate benchmark. For purposes of this
state certification process, the Joint Board
recommends that high-cost areas be defined
as all wire centers with a line density less
than 540 lines per square mile. As part of the
certification process, all states should be
required to compare basic service rates based
on a standard template. The Commission
should also establish a ““safe harbor”
whereby a state whose rates are at or below
a certain rate benchmark may certify that
their basic service rates in high-cost areas are
reasonably comparable without the necessity
of submitting rate information. However,
states would have the option of submitting
additional data to demonstrate that other
factors affect the comparability of their rates.
If a state’s rates are more than the rate
benchmark, the state could request further
federal action based on a showing that
federal support and state actions together
were not sufficient to yield reasonably

comparable basic service rates statewide.
Further federal actions could include, but are
not limited to, additional targeted federal
support, or actions to modify calling scopes
or improve quality of service where state
commissions have limited jurisdiction. A
state requesting further federal action must
show that it has already taken all actions
reasonably possible and used all available
state and federal resources to make basic
service rates reasonably comparable, but that
rates nevertheless fall above the benchmark.
A state whose basic service rates exceed the
rate benchmark and that requests further
federal action should be required to submit
rate data in support of its certification, based
on a basic service rate template. The Joint
Board recognizes that it may be appropriate
to use 135% for the safe harbor rate
benchmark, but recommends that the
Commission further develop the record to
establish the appropriate rate benchmark for
the safe harbor.

25. The Joint Board believes that this
expanded certification process meets the
court requirement to induce state action to
achieve rate comparability. With any support
mechanism, the proof of success must be
evaluated not only on whether the
mechanism as a whole generally achieves
rate comparability, but also upon the degree
and nature of any exceptions. The court
criticized the Commission for failing to
adequately reconcile its conclusion that rates
were generally comparable in light of
instances where state rates were reportedly
high. Together with federal non-rural high-
cost support, the expanded certification
process will ensure that rates “* * * in all
regions of the Nation * * * are reasonably
comparable * * *” as set forth in section
254(b)(3). The expanded certification process
encourages states to scrutinize their rates
using the basic service rate template, to
determine whether they are reasonably
comparable, and if not, to take actions to
make them reasonably comparable. When
state basic service rates are at or below the
rate benchmark level, then there should be a
presumption that rates in that state are
reasonably comparable to national urban
rates. This recommended approach affords
the states maximum flexibility to determine
basic service rates. The Commission should
accord substantial deference to these state
certifications.

i. Rate Benchmark

26. As an initial matter, the Joint Board
recommends that the Commission base the
rate benchmark on the most recent average
urban residential rate as shown in the
Bureau’s Reference Book, as modified to
reflect the most recent changes in subscriber
line charges (SLC). The average urban rate
can be adjusted annually based on data from
the Bureau’s annual rate survey. The Joint
Board recognizes that it may be appropriate
to use 135% for the safe harbor benchmark.
Use of a 135% rate benchmark is consistent
with the national average cost benchmark of
135%. The Joint Board believes that, since
cost-based support is provided to ensure
statewide average costs do not exceed 135%
of the national average, most states should be
able to maintain average rates below 135% of
the national average urban rate. Based on the

current national average urban rate, as
adjusted, a 135% rate benchmark would be
$30.16 per line per month. The Joint Board
recommends that the Commission further
develop the record to establish the
appropriate rate benchmark for the safe
harbor.

27. The Joint Board emphasizes that any
rate benchmark established is meant simply
as a “‘safe harbor” for the purposes of
determining rate comparability. The Joint
Board does not suggest through this
Recommended Decision that it is appropriate
that any rates be increased to that level. The
Joint Board recognizes and supports the role
of state commissions in setting rates within
each state. The Joint Board recommends
requiring that states review only residential
rate information at this time. The Joint Board
suggests that it may be appropriate to solicit
comment as to whether only residential or
residential and business rates eventually
should be reviewed by the states.

ii. Basic Service Rate Template

28. The Joint Board recommends that the
Commission establish a basic service rate
template for states to use to compare rates.
We suggest that the basic service rate
template should include the items contained
in the annual rate survey by the Bureau. The
Joint Board recommends that the template
include the following factors: the rate for a
line with access to the public switched
network, federal subscriber line charge, state
subscriber line charge (if any), federal
universal fund charge, state universal fund
charge (if any), local number portability
charge, telecommunications relay service
charge, 911 charges, federal universal service
credits (if any), state universal service credits
(if any) and the federal excise tax.

iii. Expanded Rate Certification Process

29. The expanded state certification
process would augment the existing state
certification under section 254(e) of the Act.
The existing procedure requires states to
certify that all ETCs that receive federal
universal service funding are using the funds
to achieve the goals of the Act. The new
procedure would expand reporting
requirements to include a discussion of rate
comparability. In the expanded certification
process, states typically would report in one
of four ways:

a. Rates within the state fall below the
benchmark and are considered by the state to
be reasonably comparable. No further
showing should be required.

b. Rates are not below the benchmark, but
may nevertheless be considered reasonably
comparable. A state could show that due to
other factors—for example, additional
services included in the basic service rate or
the method in which the state has targeted
existing universal service support—the rates
above the benchmark actually should be
presumed reasonably comparable. In the
alternative, the state could report on actions
it intends to take to achieve reasonable
comparability.

c. Rates are below the benchmark, but are
not reasonably comparable. A state may show
that even though actual rates are within the
safe harbor, the price paid for service
received results in rates and services that are



71126

Federal Register/Vol. 67, No. 230/ Friday, November 29,

2002 /Proposed Rules

not reasonably comparable. In this case, a
state could show that existing basic service
is lacking in some way. For example, the
state could show that the local calling area
size is too small to be considered comparable
service, and that toll or extended area service
charges should be included to produce a
reasonably comparable rate. In addition to
explaining why rates within the safe harbor
should not be considered reasonably
comparable, the state must also show the
actions it has taken or is going to take to
remedy the discrepancy, prior to requesting
additional federal actions to achieve
reasonably comparable rates.

d. Rates are above the benchmark and are
not reasonably comparable. A state could
request federal action based on a showing
that current combined federal and state
actions are insufficient to produce reasonably
comparable rates. If the state asserts that
existing federal support and state resources
are not sufficient for the state to attain
reasonably comparable rates, the state should
be required to show that it has already taken
all available steps to remedy the situation,
but that rates remain above the benchmark.
If the state can make this showing, the
Commission would consider taking further
action to meet the needs of the state in
achieving reasonably comparable rates.

30. The Joint Board recommends that states
certifying that their rates fall at or below the
national rate benchmark and are reasonably
comparable should not be required to submit
any additional rate information. Any states
requesting additional federal action should
be afforded great flexibility in making their
presentations, but should be required to fully
explain the basis for their request. Factors
that should be addressed by any such state
would include, but not be limited to: Rate
analysis and a demonstration why the state
contends that rates are not reasonably
comparable; any other factors that should be
considered in evaluating rates; and a
demonstration that the state has taken all
reasonably possible steps to develop
maximum support from within the state. The
requesting state should fully explain how it
has used any federal support currently
received to help achieve comparable rates
and whether the state has implemented a
state universal service fund to support rates
in high-cost areas of that state. The Joint
Board recommends the Commission develop
exact procedures to be used in filing and
processing requests for further federal
actions. In particular, the Joint Board
recommends that the Commission establish a
time limit for consideration of such state
requests, to ensure that requests will be
processed and decided expeditiously.

III. Recommending Clause

31. This Federal-State Joint Board pursuant
to section 254(a)(1) and section 410(c) of the
Communications Act of 1934, as amended,
47 U.S.C. 254(a)(1) and 410(c), recommends
that the Commission adopt the proposals
described relating to issues from the Ninth
Report and Order that were remanded to the
Commission by the United States Court of
Appeals for the Tenth Circuit.

Federal Communications Commission.
William Scher,

Assistant Division Chief,
Telecommunications Access Policy Division.

[FR Doc. 02-30164 Filed 11-27-02; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 64
[CG Docket No. 02—278; DA 02-3210]

Rules and Regulations Implementing
the Telephone Consumer Protection
Act (TCPA) of 1991

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule; reopening of
comment period.

SUMMARY: On September 18, 2002, the
Commission released a document (67
FR 62667, Oct. 8, 2002) seeking
comment on whether it should change
its rules restricting telemarketing calls
and facsimile advertisements. This
document grants, in part, and denies, in
part, the motion of the American
Teleservices Association (ATA) to
extend the time to file comments in our
TCPA proceeding in CG Docket No. 02—
278.

DATES: Comments are due in this
proceeding on December 9, 2002, and
reply comments are due January 8,
2003.

ADDRESSES: Parties who choose to file
comments by paper must file an original
and four copies with the Commission’s
Secretary, Marlene H. Dortch, Office of
the Secretary, Federal Communications
Commission, 445 12th Street, SW.,
Room TW-A325, Washington, DC
20554. Comments may also be filed
using the Commission’s Electronic
Filing System, which can be accessed
via the Internet at http://www.fcc.gov/e-
file/ecfs.html.

FOR FURTHER INFORMATION CONTACT:
Erica H. McMahon or Richard D. Smith,
Consumer & Governmental Affairs
Bureau, (202) 418-2512.
SUPPLEMENTARY INFORMATION: On
November 13, 2002, the American
Teleservices Association (ATA) filed a
motion for extension of time to file
comments in CG Docket No. 02—-278. It
is not Commission policy to routinely
grant extensions of time. However, we
find that a brief extension of time to file
comments in this proceeding is in the
public interest. We therefore grant, in
part, and deny, in part, ATA’s request
to extend the comment period in this
proceeding. In so doing, we note that

many parties seeking to file comments
in this proceeding are consumers who
may lack familiarity with the
Commission’s process for filing
comments. We believe an extension of
time will help to ensure that these
parties have ample opportunity to
participate. In addition, because the
Consumer & Governmental Affairs
Bureau (Bureau) responded to ATA’s
FOIA request on November 14, 2002 by
giving ATA 250 redacted complaints,
the additional time will afford ATA
ample opportunity to review those
complaints. Finally, we extend the reply
comment period to 30 days following
the comment deadline to allow parties
a sufficient opportunity to respond to
the large number of comments already
filed in this proceeding. As of November
19, 2002, over 4,100 comments have
been filed in response to the Notice of
Proposed Rulemaking (Notice).

We decline, however, to extend the
comment period to the full extent
requested by ATA. We do not believe
that it would be in the public interest to
delay this entire proceeding by several
months based on the rationale provided
in ATA’s motion. In particular, we
disagree with ATA’s contention that
ATA must obtain the approximately
11,000 TCPA-related complaints and
1,500 inquiries filed from 2000-2001
prior to commenting on the issues
presented in the Notice. The Notice
presents, in detail, the specific issues
and rules that are under consideration
for review in this proceeding. We
believe this information allows parties a
full and complete opportunity to
respond to these issues. In addition, as
noted above, the Commission has
provided 250 such complaints to ATA
in response to its FOIA request. ATA
will have an opportunity to analyze
those complaints prior to submitting its
comments. The Commission intends to
work diligently to provide a complete
response to ATA’s FOIA request. To the
extent necessary, ATA will have
additional opportunities to supplement
its comments through ex parte filings.

List of Subjects in 47 CFR Part 64

Telephone.

Federal Communications Commission.
Margaret M. Egler,

Deputy Chief, Consumer & Governmental
Affairs Bureau.

[FR Doc. 02—30252 Filed 11-27-02; 8:45 am]
BILLING CODE 6712-01-P
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DEPARTMENT OF TRANSPORTATION

Federal Motor Carrier Safety
Administration

49 CFR Parts 390 and 396
[Docket No. FMCSA—-98-3656]
RIN 2126-AA38

General Requirements; Inspection,
Repair, and Maintenance; Intermodal
Container Chassis and Trailers

AGENCY: Federal Motor Carrier Safety
Administration (FMCSA), DOT.

ACTION: Notice of intent to consider
negotiated rulemaking process.

SUMMARY: The FMCSA announces it is
exploring the feasibility of conducting a
negotiated rulemaking (Reg Neg)
concerning maintenance of intermodal
container chassis and trailers. The
FMCSA has hired a convenor to speak
to interested parties about the idea of a
Reg Neg. The FMCSA anticipates that
these interested parties may include
driver organizations, motor carriers,
ocean carriers, rail carriers, port
authorities, chassis owners, safety
advocacy groups, enforcement officials,
and insurers.

DATES: Please submit your comments no
later than January 13, 2003.

ADDRESSES: Please mail or hand deliver
comments about this notice to the U.S.
Department of Transportation, Dockets
Management Facility, Room PL-401,
400 Seventh Street, SW., Washington,
DC 20590; fax to the Docket
Management Facility at 202-493-2251;
or submit electronically at http://
dms.dot.gov. Please include the docket
number that appears in the heading of
this document in your comments. You
can copy or examine all comments
received at the above street address from
9 a.m. to 5 p.m., e.t.,, Monday through
Friday, except Federal holidays and on-
line at http://dms.dot.gov. If you want
notification of receipt of comments
please include a self-addressed,
stamped postcard.

FOR FURTHER INFORMATION CONTACT: Ms.
Deborah M. Freund, Vehicle and
Roadside Operations Division (MC—
PSV), Office of Bus and Truck Standards
and Operations, (202) 366—4009, Federal
Motor Carrier Safety Administration,
400 Seventh Street, SW., Washington,
DC 20590. Office hours are from 7:45
a.m. to 4:15 p.m., e.t.,, Monday through
Friday, except Federal holidays.
SUPPLEMENTARY INFORMATION: On
February 17, 1999, the FMCSA
published an advance notice of
proposed rulemaking (ANPRM) to

ensure that it would consider all the
pertinent issues that could impact any
potential rulemaking changes for the
maintenance of intermodal container
chassis and trailers (64 FR 7849). The
FMCSA took comments on the ANPRM
and held three public meetings in 1999.
The meetings were held in the States of
Washington, Illinois, and New York.
Docket FMCSA-98-3656 has 100
comments and 3 meeting transcripts in
response to the ANPRM and public
meetings.

The Regulatory Identification Number
(RIN) for this action had been 2125—
AE40 in February 1999 and is now
2126—-AA38.

The FMCSA is now studying the
feasibility of using the Reg Neg process
for this proceeding. In a Reg Neg, an
agency invites representatives of
interested parties that are likely to be
affected by a regulation to work with
each other and the agency on a
negotiating committee to develop a
consensus draft of a proposed rule. The
agency would then publish the proposal
for public comment under customary
regulatory procedures. The FMCSA
believes cooperative problem solving
should be given serious consideration.
An agency must determine whether an
appropriate advisory committee can be
assembled that would fairly represent
all affected interests and negotiate in
good faith. The FMCSA has, therefore,
retained a neutral convenor (Charles
Pou, Jr.) to undertake the initial stage in
the Reg Neg process. Mr. Pou’s
curriculum vitae has been placed in
docket FMCSA-98-3656 for the public’s
convenience.

The neutral convenor will interview
affected interests, including but not
limited to, driver organizations, motor
carriers, ocean carriers, rail carriers, port
authorities, chassis owners, safety
advocacy groups, enforcement officials,
insurers, and others. The convenor will
determine whether additional categories
of interested parties may be necessary.
The convenor will, among other things,
examine the potential for adequate and
balanced representation of these varied
interests on an advisory committee that
would be convened to negotiate the
regulation. The convenor will then
submit a written report of findings and
recommendations to the agency. The
convenor’s report will provide a basis
for the FMCSA to decide whether to
proceed with Reg Neg, and, if so, to
determine the scope of the issues the
committee would be charged with
addressing. In the alternative, the
FMCSA may decide to proceed with
traditional notice-and-comment
rulemaking, or to discontinue the
rulemaking.

All interested parties should know
that the confidentiality provisions of the
Administrative Dispute Resolution Act,
5 U.S.C. Section 574, will apply to the
convenor’s activities. The Federal
Government will make no claim to the
convenor’s notes, memoranda, or
recollections or to documents provided
to the convenor in confidence in the
course of the convening process.

The convenor will not interpret
FMCSA or DOT policy on behalf of the
FMCSA or DOT nor make decisions on
items of policy, regulation, or statute.
The convenor will not take a stand on
the merits of substantive items under
discussion.

The FMCSA will provide any
comments it receives in reaction to this
notice to the convenor and will file the
comments in docket FMCSA-98-3656.
If you want to submit comments to this
notice directly to the docket, use the
addresses above under the heading
ADDRESSES.

Should the FMCSA decide to proceed
with a Reg Neg process, the agency will
follow the procedures set forth in the
Negotiated Rulemaking Act of 1996, 5
U.S.C. 561 et seq. This would include
the establishment of a negotiating
committee under the Federal Advisory
Committee Act (5 U.S.C. Appendix 2),
and a Federal Register notice setting
forth full particulars about the process
and public participation.

Issued on: November 22, 2002.

Brian M. McLaughlin,

Associate Administrator for Policy and
Program Development.

[FR Doc. 02—-30102 Filed 11-27—-02; 8:45 am]
BILLING CODE 4910-EX—P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 18
RIN 1018-AH86

Florida Manatees; Incidental Take
During Specified Activities; Proposed
Rule: Notice of Public Hearings

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; notice of public
hearings.

SUMMARY: We, the Fish and Wildlife
Service, give notice that we are holding
an additional public hearing on the
proposed rule to allow incidental take of
Florida manatees under the Marine
Mammal Protection Act. We invite all
interested parties to submit comments
on this proposal.



71128

Federal Register/Vol. 67, No. 230/Friday, November 29, 2002 /Proposed Rules

DATES: We will hold an additional
public hearing from 6 to 9 p.m. on
Thursday, December 12, 2002, in Fort
Lauderdale, Florida (see item 7. under
ADDRESSES). Previously announced
hearings will be held from 6 to 9 p.m.
on Monday December 2, 2002, in Fort
Myers, Florida; Tuesday December 3,
2002, in Tampa, Florida; Wednesday
December 4, 2002, in Melbourne,
Florida; Thursday December 5, 2002, in
Daytona Beach, Florida; Monday
December 9, 2002, in Palatka, Florida;
and Tuesday December 10, 2002, in
Gainesville, Florida. The comment
period will close on January 13, 2003.
We will consider any comments
received by the closing date in the final
decision on this proposal.

ADDRESSES: We will hold the public
hearings at the following locations:

1. Harborside Convention Hall, 13675
Monroe St., Ft. Myers, Florida

2. Holiday Inn, 4732 N. Dale Mabry
Hwy., Tampa, Florida

3. Radisson Hotel & Conference Center,
3101 N. Highway A1A, Melbourne,
Florida

4. Daytona Beach Resort & Conference
Center, 2700 N. Atlantic Ave.,
Daytona Beach, Florida

5. Holiday Inn Conference Center, 201
North 1st St., Palatka, Florida

6. Doubletree University Florida Hotel &
Conference Center, 1714 SW 34th St.,
Gainesville, Florida

7. Renaissance Hotel, 1617 SE 17th St
(SR A1A), Fort Lauderdale, Florida

You may submit written comments
and materials concerning the proposal
at the hearings or send them directly to
the Field Supervisor, U.S. Fish and
Wildlife Service, North Florida Field
Office, ATTN: Proposed MMPA Rule,
6620 Southpoint Drive, South, Suite
310, Jacksonville, Florida 32216. You
may also hand-deliver written
comments to our North Florida Field
Office, at the above address, or fax your
comments to 904/232-2404.
Additionally, you may send comments
by electronic mail (e-mail) to
manatee@fws.gov.

Comments and materials received, as
well as supporting documentation used
in the preparation of this proposed rule,
will be available for public inspection,
by appointment, during normal business
hours from 8:00 a.m. to 4:30 p.m., at the
above address. You may obtain copies of
the proposed rule and draft
environmental impact statement from
the above address or by calling 904/
232-2580, or from our Web site at http:/
/northflorida.fws.gov.

FOR FURTHER INFORMATION CONTACT:
Peter Benjamin (see ADDRESSES section),
telephone 904/232-2580; or visit our
Web site at http://northflorida.fws.gov.
SUPPLEMENTARY INFORMATION: We
published proposed regulations that
would authorize for the next five years
the incidental, unintentional take of
small numbers of Florida manatees
(Trichechus manatus latirostris)
resulting from government activities
related to watercraft and watercraft
access facilities within three regions of
Florida in the Federal Register on
November 14, 2002 (67 FR 69078).

Under the provisions of the Marine
Mammal Protection Act (MMPA), the
Secretary of the Department of the
Interior may authorize the incidental
taking of small numbers of marine
mammals in a specified geographic area
if the Secretary finds, based on the best
scientific evidence available, that the
total taking for the authorized period
will have no more than a negligible
impact on the species or stock. If this
finding is made, specific regulations
will be established for the activities that
describe permissible methods of taking;
means of effecting the least practicable
adverse impact on the species and its
habitat; and requirements for
monitoring and reporting. If the
Secretary cannot make a finding that the
total taking will have a negligible
impact on the species or stock, the
Secretary must publish the negative
finding in the Federal Register along
with the basis for such determination.

We have defined the specified
geographic area for the proposed rule to
be the species’ range within the State of
Florida. Long-term studies suggest four
regional populations of manatees in
Florida—Northwest, Upper St. Johns
River (from Palatka south), Atlantic
(including the St. Johns River north of
Palatka), and Southwest. Through this
rule, we have defined these populations
as stocks. We proposed a finding that
the total expected takings of Florida
manatee resulting from government
activities related to watercraft and
watercraft access facilities would have a
negligible impact in the Upper St. Johns
River and Northwest stocks and a
negligible impact with the
implementation of additional mitigating
measures on the Atlantic Stock. For the
Southwest Stock, the best available
information indicates that these
activities would have more than a
negligible impact on the Stock and,
therefore, we did not propose to
authorize incidental take for this Stock
(i.e., a negative finding). We also

announced the availability of a draft
environmental impact statement for this
action.

We announced the date, time and
location of the public hearings in Fort
Myers, Tampa, Melbourne, Daytona
Beach, Palatka and Gainesville, FL. with
the notice of the proposed rule. We
stated that additional public hearings
would be held at dates, times, and sites
to be determined. This notice provides
information regarding the additional
hearing in Fort Lauderdale, FL.

Public hearings are designed to gather
relevant information that the public may
have that we should consider in our
rule-making. During the hearing, we
will present information about the
proposed action. We invite the public to
submit information and comments
either at the hearings or in writing.

We may limit the time allotted for oral
statements, if the number of people who
wish to comment necessitates such a
limitation. We encourage persons
wishing to comment at the hearings to
provide a written copy of their
statement at the start of the hearing.
There is no limit on the length of
written comments. Persons may also
send written comments to our office in
the ADDRESSES section at any time
during the open comment period, which
closes on January 13, 2002. We will give
equal consideration to oral and written
comments. We are publishing legal
notices announcing the date, time, and
location of the hearings in newspapers,
concurrently with this Federal Register
notice.

Persons needing reasonable
accommodations in order to attend and
participate in the public hearing should
contact Chuck Underwood of the North
Florida Field Office (see ADDRESSES
section) as soon as possible. In order to
allow sufficient time to process
requests, please call no later than one
week before the hearing.

Author

The primary author of this notice is
Pete Benjamin (see ADDRESSES section).

Authority

The authority for this action is the
Marine Mammal Protection Act of 1972,
as amended (16 U.S.C. 1361-1407).

Dated: November 25, 2002.

Craig Manson,

Assistant Secretary for Fish and Wildlife and
Parks.

[FR Doc. 02-30374 Filed 11-27-02; 8:45 am]
BILLING CODE 4310-55-P
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. 02—087-1]

Availability of an Environmental
Assessment

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Notice of availability and
request for comments.

SUMMARY: We are advising the public
that an environmental assessment has
been prepared by the Animal and Plant
Health Inspection Service relative to the
control of Pacific mealybug,
Planococcus minor (Homoptera:
Pseudococcidae). The environmental
assessment considers the effects of, and
alternatives to, the release of
nonindigenous organisms into the
environment for use as biological
control agents to reduce the severity of
Pacific mealybug infestations. We are
making this environmental assessment
available to the public for review and
comment.

DATES: We will consider all comments
that we receive on or before December
30, 2002.

ADDRESSES: You may submit comments
by postal mail/commercial delivery or
by e-mail. If you use postal mail/
commercial delivery, please send four
copies of your comment (an original and
three copies) to: Docket No. 02-087-1,
Regulatory Analysis and Development,
PPD, APHIS, Station 3C71, 4700 River
Road Unit 118, Riverdale, MD 20737—
1238. Please state that your comment
refers to Docket No. 02—087-1. If you
use e-mail, address your comment to
regulations@aphis.usda.gov. Your
comment must be contained in the body
of your message; do not send attached
files. Please include your name and
address in your message and ‘‘Docket
No. 02—087-1" on the subject line.

You may read any comments that we
receive on the environmental
assessment in our reading room. The
reading room is located in room 1141 of
the USDA South Building, 14th Street
and Independence Avenue SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

APHIS documents published in the
Federal Register, and related
information, including the names of
organizations and individuals who have
commented on APHIS dockets, are
available on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: Dr.
Dale Meyerdirk, Agriculturalist,
National Biological Control Institute,
PPQ, APHIS, 4700 River Road Unit 135,
Riverdale, MD 20737-1236; (301) 734—
5220.

SUPPLEMENTARY INFORMATION:

Background

The Animal and Plant Health
Inspection Service (APHIS), U.S.
Department of Agriculture (USDA), is
proposing to release nonindigenous
species of parasitic wasps and predators
in the continental United States and
U.S. territories in the Caribbean to
control Pacific mealybug, Planococcus
minor (Homoptera: Pseudococcidae).
The following organisms are being
considered for release:

* Encyrtid wasps in the genera
Aenasius, Anagyrus, Gyranusoidea,
Leptomastix, and Pseudaphycus;

+ A pteromalid wasp, Patiana
coccorum;

« Platygastrid wasps in the genus
Allotropa;

* A lycaenid, Spalgis epius; and

* A coccinellid, Cryptolaemus
affinus.

Pacific mealybug is a foreign plant
pest that attacks over 240 different
species of plants, including both
agricultural and ornamental plants. It
has invaded areas in American Samoa,
the U.S. Virgin Islands, and Mexico.
This pest could enter the eastern United
States from Mexico or from the
Carribean or enter California from
Mexico or from the Pacific. The purpose
of the proposed release of biological

control agents is to suppress Pacific
mealybug infestations.

The preferred alternative, biological
control, is proposed because it is the
best alternative to resolve the problems
imposed by Pacific mealybug on various
hosts. APHIS will import these
biological control agents from different
locations around the world into USDA-
certified insect quarantine facilities,
where species identifications will be
confirmed by USDA and State
taxonomists and undesirable organisms
such as hyperparasites will be screened
out and properly eliminated. Laboratory
colonies reared on Pacific mealybug will
be established by USDA, State, and U.S.
territory cooperators in areas invaded by
the Pacific mealybug.

It is expected that the biological
control agents will be introduced into
areas where the Pacific mealybug occurs
and reproduce naturally without further
human intervention, and that the
stingless wasps and predators will
become established throughout the
eventual geographical distribution of
Pacific mealybug in the United States.
The biological characteristics of the
organisms under consideration preclude
any possibility of harmful effects on
human health.

APHIS’ review and analysis of the
potential environmental impacts
associated with releasing nonindigenous
organisms into the environment are
documented in detail in an
environmental assessment entitled
“Control of Pacific Mealybug,
Planococcus minor (Homoptera:
Pseudococcidae)” (July 11, 2002). We
are making this environmental
assessment available to the public for
review and comment. We will consider
all comments that we receive by the
date listed under the heading DATES at
the beginning of this notice.

You may request copies of the
environmental assessment by calling or
writing to the person listed under FOR
FURTHER INFORMATION CONTACT. Please
refer to the title of the environmental
assessment when requesting copies. The
environmental assessment is also
available for review in our reading room
(information on the location and hours
of the reading room is listed under the
heading ADDRESSES at the beginning of
this notice).

The environmental assessment has
been prepared in accordance with: (1)
The National Environmental Policy Act
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of 1969 (NEPA), as amended (42 U.S.C.
4321 et seq.), (2) regulations of the
Council on Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1), and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372).

Done in Washington, DC, this 22nd day of
November 2002.
Ron DeHaven,
Acting Administrator, Animal and Plant
Health Inspection Service.
[FR Doc. 02—30224 Filed 11-27-02; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

Agency Information Collection
Activities: Proposed Collection;
Comment Request—Child Nutrition
Labeling Program

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the intention of the
Food and Nutrition Service to request
Office of Management and Budget
review of information collection
activities related to the Child Nutrition
Labeling Program.

DATES: Comments on this notice must be
received by January 28, 2003 to be
assured of consideration.

ADDRESSES: Comments are invited on:
(a) Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Agency, including whether the
information will have practical utility;
(b) the accuracy of the Agency’s
estimate of the burden of the proposed
collection of information including the
validity of the methodology and
assumptions used; (c) ways to enhance
the quality, utility, and clarity of the
information to be collected; and (d)
ways to minimize the burden of the
collection of information on those who
are to respond, including use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology. All responses
to this notice will be summarized and
included in the request for Office of
Management and Budget approval and
will become a matter of public record.
Comments may be sent to: William
Wagoner, Team Leader, Technical
Assistance Section, Nutrition Promotion

and Training Branch, Child Nutrition
Division, room 632, Food and Nutrition
Service, United States Department of
Agriculture, 3101 Park Center Drive,
Alexandria, VA 22302.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instruments and instruction should be
directed to William Wagoner at (703)
305-2609.

SUPPLEMENTARY INFORMATION:

Title: Child Nutrition Labeling
Program.

OMB Number: 0584—0320.

Expiration Date: 2/20/03.

Type of Request: Revision of currently
approved collection.

Abstract: The Child Nutrition (CN)
Labeling Program is a voluntary
technical assistance program to aid
schools and institutions participating in
the National School Lunch Program
(NSLP), School Breakfast Program
(SBP), Child and Adult Care Food
Program (CACFP), and Summer Food
Service Program (SFSP) in determining
the contribution a commercial product
makes toward the food-based meal
pattern requirements of these programs.
(See Appendix C to 7 CFR Parts 210,
220, 225 and 226 for more information
on this program). There is no Federal
requirement that commercial products
must have a CN label statement.

To participate in the Child Nutrition
Labeling Program, industry submits
product labels and formulations to the
Food and Nutrition Service (FNS) that
are in conformance with the Food Safety
and Inspection Service (FSIS) label
approval program for meat and poultry,
or United States Department of
Commerce (USDC) label approval
program for seafood products. FNS
reviews a manufacturer’s product
formulation to determine the
contribution a serving of the product
makes toward the food-based meal
pattern requirements. The application
form submitted to FNS is the same
application that companies submit to
FSIS or USDC to receive label approval.
A CN label application is also reviewed
by FNS for accuracy.

Estimate of Burden: Based on our
most recent interviews with
manufacturers it is estimated that it
takes a manufacturer forty-five minutes
to complete the required calculations
and to formulate the CN label
application.

Respondents: Participation in the CN
labeling Program is voluntary. Only
manufacturers who wish to place CN
labels on their products must comply
with program requirements. Last year
946 establishments sent in 2584 CN
label applications.

Estimated Number of Respondents:
946.

Estimated Number of Responses Per
Respondent: 2.7.

Estimated Total Annual Responses:
2554.

Estimated Time Per Response: 0.75
Hours.

Estimated Total Annual Burden: 1915
Hours.

Dated: November 21, 2002.
Roberto Salazar,
Administrator, Food and Nutrition Service.
[FR Doc. 02-30192 Filed 11-27-02; 8:45 am]|
BILLING CODE 3410-30-P

DEPARTMENT OF AGRICULTURE
Forest Service

Scott Peak Project Area Environmental
Impact Statement
AGENCY: Forest Service, USDA.

ACTION: Notice of intent to prepare an
environmental impact statement.

SUMMARY: The Department of
Agriculture, Forest Service, will prepare
an Environmental Impact Statement
(EIS) on a proposal to harvest timber, to
enhance recreational opportunities, to
perform watershed restoration work,
and to develop a road management plan
for the Scott Peak Project Area on
northeastern Kupreanof Island, on the
Petersburg Ranger District, Tongass
National Forest. The proposed action for
timber harvest provides for multiple
timber sale opportunities resulting in
the production of approximately 16
million board feet (mmbf) of timber
from approximately 680 acres of
forested land. Since this project is
within the Mitkof/Kupreanof
Biogeographic province, all timber
harvest silvicultural prescriptions will
meet marten standards and guidelines
as described in the Tongass Land and
Resource Management Plan (Forest
Plan). Approximately 3 miles of
temporary road would be necessary for
timber harvest; no classified road would
be constructed. A range of alternatives
responsive to significant issues is being
developed and will include a no-action
alternative. Currently the preliminary
action alternatives propose timber
harvest ranging from 3mmbf to 16
mmbf, with 0 to 3 miles of temporary
road construction. The Record of
Decision will disclose whether and
where the Forest Supervisor has
decided to provide timber harvest units,
roads, associated timber harvesting
facilities, dispersed recreation sites, and
watershed improvements.
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DATES: A public mailing that outlines
the project timeline and public
involvement opportunities is planned
for distribution in Fall 2002. Individuals
who want to receive this malign should
contact us within 30 days of the
publication of this NOI. To be most
useful, comments concerning the scope
of this project should be received by
December 23, 2002. The draft
Environmental Impact Statement is
projected to be filed with the
Environmental Protection Agency (EPA)
in the winter of 2003 and will begin a
45-day public comment period. The
Final Environmental Impact Statement
and Record of Decision are anticipated
to be published in the summer of 2003.
ADDRESSES: Please send written
comments to the Petersburg Ranger
District, Tongass National Forest, Attn:
Scott Peak Project Area EIS, PO Box
1328, Petersburg, AK 99833. The FAX
number is (907) 772—3871 or Cynthia
Sever, Interdisciplinary Team Leader,
Petersburg Ranger District, PO Box
1328, Petersburg, AK 99833; telephone
(907) 772-3871.

SUPPLEMENTARY INFORMATION:
Background: The 24,110 acre Scott Peak
Project Area is located within value
Comparison Unit 444 on Kuprean of
Island, Alaska on the Petersburg Ranger
District of the Tongass National Forest,
Portions of two Inventoried Roadless
Areas, Missionary #212 and Five Mile
#213, as identified by the Forest plan,
are located within the project area. None
of the proposed timber wharves units or
temporary roads are within these or any
other roadless area as defined by the
U.S. District Court (District of Alaska in
Sierra Club v. Rey (JO0—0009 CV (JKS)).
The project area includes one small old-
growth habitat reserve as designated in
the Forest Plan. A Forest plan
amendment would be required if a
decision is made to modify the old-
growth habitat reserve boundary
associated with this project.

The purpose and need for the Scott
Peak Project is: (1) To implement the
direction contained in the 1997 Tongass
Land Management Plan and the 1997
ROD, including goals, objectives,
management prescriptions, and
standards and guidelines; (2) to
maintain wood production from suitable
timber lands, providing a continuous
supply of wood to meet society’s needs;
(3) to help provide a stable supply of
timber from the Tongass National Forest
which meets existing and potential
market demand and is consistent with
sound multiple use and sustained yield
objectives; and (4) to help meet the
desired future condition of the
landscape as described by the 1997

Tongass Land and Resource
Management Plan.

Public Participation: Public
participation has been an integral
component of the study process and
will continue to be especially important
at several points during the analysis.
The Forest Service will be seeking
information, comments, and assistance
from Tribal Governments, Federal,
State, and local agencies, individuals
and organizations that may be interested
in, or affected by, the proposed
activities. Written scoping comments
have been solicited through an informal
scoping package that was sent to the
project mailing list and was available at
open houses in Petersburg, AK and
Kate, AK. The scoping process includes:
(1) Identification of potential issues; (2)
identification of issues to be analyzed in
depth; and, (3) elimination of
insignificant issues or those which have
been covered by a previous
environmental review. Tentative issues
identified for analysis in the EIS include
the potential effects of the project on,
and the relationship of the project to,
the old-growth habitat reserve system
and timber sale economics.

Based on results of scoping and the
resource capabilities within the project
area, alternatives including a “no-
action” alternative will be developed for
the Draft Environmental Impact
Statement. Subsistence hearings, as
provided for in Title VIII, Section 810 of
the Alaska National Interest Lands
Conservation Act (ANILCA), will be
provided, if necessary, during the
comment period on the Draft
Environmental Impact Statement.

The Forest Service believes, at this
early stage, it is important to give
reviewers notice of several court rulings
related to public participation in the
environmental review process. First,
reviewers of Draft Environmental
Impact Statements must structure their
participation in the environmental
review of the proposal so that it is
meaningful and alerts an agency to the
reviewer’s position and contentions.
Vermont Yankee Nuclear Power Corp. v.
NRDC, 435 U.S. 519, 553, (1978).
Environmental objections that could
have been raised at the Draft
Environmental Impact Statement stage
may be waived or dismissed by the
courts. City of Angoon v. Hodel, 803 F.
2nd 1016, 1022 (9th Cir. 1986) and
Wisconsin Heritages, Inc. v. Harris, 490
F. Supp. 1334, 1338 (E.D. Wis. 1980).
Because of these court rulings, it is very
important that those interested in this
proposed action participate by the close
of the 45-day comment period so that
substantive comments and objections
are made available to the Forest Service

at a time when it can meaningfully
consider them and respond to them in
the Final Environmental Impact
Statement.

To assist the Forest Service in
identifying and considering issues and
concerns of the proposed action,
comments during scoping and
comments on the Draft Environmental
Impact Statement should be as specific
as possible. It is also helpful if
comments refer to specific pages or
chapters of the Draft Environmental
Impact Statement. Comments may also
address the adequacy of the Draft
Environmental Impact Statement or the
merits of the alternatives formulated
and discussed in the statement.
Reviewers may wish to refer to the
Council on Environmental Quality
Regulations for implementing the
procedural provisions of the National
Environmental Policy Act at 40 CFR
1503.3 in addressing these points.
Comments received in response to this
solicitation, including names and
address of those who comment, will be
considered part of the public record on
this proposed action and will be
available for public inspection.
Comments submitted anonymously will
be accepted and considered; however,
those who submit anonymous
comments will not have standing to
appeal the subsequent decision under
36 CFR parts 215 or 217. Additionally,
pursuant to 7 CFR 1.27(d), any person
may request the agency to withhold a
submission from the public record by
showing how the Freedom of
Information Act (FOIA) permits such
confidentiality. Requesters should be
aware that, under FOIA, confidentiality
may be granted in only very limited
circumstances, such as to protect trade
secrets. The Forest Service will inform
the requester of the agency’s decision
regarding the request for confidentiality,
and where the request is denied, the
agency will return the submission and
notify the requester that the comments
may be resubmitted with or without
name and address within 7 days.

Permits: Permits required for
implementation include the following:

1. U.S. Army Corps of Engineers

—Approval of discharge of dredged or
fill material into the water of the
United States under Section 404 of
the Clean Water Act;

—Approval of the construction of
structures or work in navigable waters
of the United States under Section 10
of the Rivers and Harbors Act of 1899;

2. Environmental Protection Agency

—National Pollutant Discharge
Elimination System (402) Permit;
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—Review Spill Prevention Control and
Countermeasure Plan;

3. State of Alaska, Department of
Natural Resources

—Tideland Permit and Lease or
Easement;

4. State of Alaska, Department of
Environmental Conservation

—Solid Waste Disposal Permit;
—Certification of Compliance with

Alaska Water Quality Standards (401

Certification) Chapter 20.

Responsible Official: Thomas
Puchlerz, Forest Supervisor, Tongass
National Forest, Federal Building,
Ketchikan, AL 99901, is the responsible
official. The responsible official will
consider the comments, responses,
disclosure of environmental
consequences, and applicable laws,
regulations, and policies in making the
decision and state the rationale in the
Record of Decision.

(Authority: 40 CFR 1501.7 and 1508.22;
Forest Service Handbook 1909.15, Section
21).

Dated: November 19, 2002.
Thomas Puchlerz,
Forest Supervisor.
[FR Doc. 02—30169 Filed 11-27-02; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Opal Creek Scenic Recreation Area
(SRA) Advisory Council

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Opal Creek Scenic
Recreation Area Advisory Council is
scheduled to meet on Saturday,
December 7, 2002 for a field visit to the
Opal Creek Scenic Recreation Area. The
objectives of the field visit are to:

* Orient council members to different
areas within the high and low intensity
zones;

* Discuss monitoring planning and
identify key resource indicators that
need to be assessed for the monitoring
plan;

* Provide an overview of
transportation system maintenance
levels, current condition, reasons for
access, and management options to the
lay groundwork for developing the
transportation plan as required by law;

* Discuss law enforcement issues and
implementing no shooting corridors.

The tour is scheduled to begin at 8:30
a.m., and will conclude at
approximately 3:30 p.m. The tour will

begin at the Oregon Department of
Forestry Office at 22965 North Fork
Road in Mehama, Oregon and make
several stops throughout the Opal Creek
SRA. The Opal Creek Wilderness and
Opal Creek Scenic Recreation Area Act
of 1996 (Opal Creek Act) (Pub. L. 104—
208) directed the Secretary of
Agriculture to establish the Opal Creek
Scenic Recreation Area Advisory
Council. The Advisory Council is
comprised of thirteen members
representing state, county and city
governments, and representatives of
various organizations, which include
mining industry, environmental
organizations, inholders in Opal Creek
Scenic Recreation Area, economic
development, Indian tribes, adjacent
landowners and recreation interests.
The council provides advice to the
Secretary of Agriculture on preparation
of a comprehensive Opal Creek
Management Plan for SRA, and consults
on a periodic and regular basis on the
management of the area.

The public comment period will
begin at 3:15 p.m. when the council
reconvenes at the Oregon Department of
Forestry Office. Time allotted for
individual presentations will be limited
to 3 minutes. Written comments are
encouraged, particularly if the material
cannot be presented within the time
limits of the comment period. Written
comments may be submitted prior to the
December 7 meeting by sending them to
Designated Federal Official Stephanie
Phillips at the address given below. The
public is welcome to attend the tour,
however individuals must provide their
own transportation throughout the tour
and bring a lunch. Four-wheel drive is
recommended.

FOR FURTHER INFORMATION CONTACT: For
more information regarding this
meeting, contact Designated Federal
Official Gina Owens; Willamette
National Forest, Detroit Ranger District,
HC 73 Box, 320, Mill City, OR 97360;
(503) 854—3366.

Dated: November 22, 2002.
Dallas J. Emch,
Forest Supervisor.

Disclaimer: This meeting notice is
being published less than 15 days prior
to the meeting since this is a reschedule
of the field tour that was cancelled on
November 17, 2002 (Federal Register
Notice Vol. 67, No. 216, November 7,
2002, pages 67819 for lack of confirmed
attendance. The field tour is being
rescheduled in a timely manner to
prempt winter conditions closing the
area, and so that planning can be
accomplished within the timeframes
that are set. This late notice is

authorized under 41 CFR
1016.1015(b)(2).

[FR Doc. 02—30217 Filed 11-27-02; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Madera County Resource Advisory
Committee

AGENCY: Forest Service, USDA.

ACTION: Notice of Resource Advisory
Committee meeting.

SUMMARY: Pursuant to the authorities in
the Federal Advisory Committee Act of
1972 (Pub. L. 92-463) and under the
secure Rural Schools and Community
Self-Determination Act of 2000 (Pub. L.
106—-393) the Sierra National Forest’s
Resource Advisory Committee for
Madera County will meet on Monday,
December 16, 2002. The Madera
Resource Advisory Committee will meet
at the U.S.D.A. Forest Service Office,
57003 Road 225, North Fork, CA. The
purpose of the meeting is update RAC
committee outreach and RAC Proposal
presentations.

DATES: The Madera Resource Advisory
Committee meeting will be held
Monday, December 16, 2002. The
meeting will be held from 7 p.m. to 9
p.m.

ADDRESSES: The Madera County RAC
meeting will be held at the U.S.D.A.
Forest Service Office, 57003 Road 225,
North Fork, CA.

FOR FURTHER INFORMATION CONTACT:
Dave Martin, U.S.D.A., Sierra National
Forest, 57003 Road 225, North Fork, CA
93643 (559) 877—2218 ext. 3100; e-mail:
dmartin05@fs.fed.us.

SUPPLEMENTARY INFORMATION: Agenda
items to be covered include: (1) Update
RAC committee outreach, and (2) RAC
Proposal presentations. The meeting is
open to the public. Public input
opportunity will be provided and
individuals will have the opportunity to
address the Committee at that time.

Dated: November 21, 2002.
David W. Martin,
District Ranger.
[FR Doc. 02—30216 Filed 11-27-02; 8:45 am]
BILLING CODE 3410-11-M
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COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Agency Information Collection
Activities; Submission for OMB
Review; Comment Request

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Proposed collection; comment
request.

Title: Nonprofit Agency
Responsibilities, 3037—0005.
SUMMARY: The Committee for Purchase
From People Who Are Blind or Severely
Disabled has submitted an Information
Collection Request to the Office of
Management and Budget (OMB) for
review and clearance under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501-3520). This
notice solicits comments on
requirement relating to the record
keeping requirements of nonprofit
agencies serving people who are blind
or severely disabled.
DATES: Submit comments on or before
December 30, 2002.
ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Karen F. Lee, Desk Officer,
Office of Management and Budget, 725
17th Street, NW., Room 10202, New
Executive Office Building, Washington,
DC 20503 or be electronically e-mailed
to Karen_F._Lee@omb.eop.gov. Requests
for copies of documents pertaining to
the collection should be addressed to
Committee for Purchase From People
Who Are Blind or Severely Disabled,
Attention: Janet Yandik, Information
Management Specialist, Jefferson Plaza
2, Suite 10800, 1421 Jefferson Davis
Highway, Arlington, VA 22202-3259 or
e-mailed to jyandik@jwod.gov.
SUPPLEMENTARY INFORMATION: The
Committee imposes certain
requirements on nonprofit agencies that
participate in the Javits-Wagner-O’Day
(JWOD) Program. The requirements
being proposed are recordkeeping for
specific product families and services
sold under the JWOD Act. This is a
change in current requirements that
only require records be kept and
reported in the aggregate, rather than by
specific JWOD product family or
service. If approved, recordkeeping shall
reflect dollar sales of each product and
service sold under the authority of
JWOD Act, direct labor hours performed
by all workers on each product and
service sold under the JWOD Act, and
files which document the disability and
competitive employability of each

worker counted toward the nonprofit
agencies’ ratio of disabled direct labor.
Such records and files are required to
ensure the effective administration of
the JWOD Program and to ensure that
nonprofit agencies seeking to participate
in the Committee’s program meet the
requirements of 41 U.S.C. 46—48(c).

G. John Heyer,
General Counsel.

[FR Doc. 02-30310 Filed 11-27-02; 8:45 am]
BILLING CODE 6353-01-P

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List; Proposed Additions
and Deletions

AGENCY: Committee for Purchase from
People Who Are Blind or Severely
Disabled.

ACTION: Proposed additions to and
deletions from procurement list.

SUMMARY: The Committee is proposing
to add to the Procurement List products
to be furnished by nonprofit agencies
employing persons who are blind or
have other severe disabilities, and to
delete a product and a service
previously furnished by such agencies.
COMMENTS MUST BE RECEIVED ON OR
BEFORE: December 29, 2002.

ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Jefferson Plaza 2, Suite 10800,
1421 Jefferson Davis Highway,
Arlington, Virginia 22202-3259.

FOR FURTHER INFORMATION CONTACT:
Sheryl D. Kennerly, (703) 603—7740.
SUPPLEMENTARY INFORMATION: This
notice is published pursuant to 41 U.S.C
47(a)(2) and 41 CFR 51-2.3. Its purpose
is to provide interested persons an
opportunity to submit comments on the
possible impact of the proposed actions.

Additions

If the Committee approves the
proposed additions, the entities of the
Federal Government identified in this
notice for each product will be required
to procure the products listed below
from nonprofit agencies employing
persons who are blind or have other
severe disabilities. I certify that the
following action will not have a
significant impact on a substantial
number of small entities. The major
factors considered for this certification
were:

1. If approved, the action will not
result in any additional reporting,
recordkeeping or other compliance
requirements for small entities other

than the small organizations that will
furnish the products to the Government.

2. If approved, the action will result
in authorizing small entities to furnish
the products to the Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the products proposed
for addition to the Procurement List.
Comments on this certification are
invited.

Commenters should identify the
statement(s) underlying the certification
on which they are providing additional
information.

The following products are proposed
for addition to Procurement List for
production by the nonprofit agencies
listed:

Products

Product/NSN: Marker, Dry Erase,
Premium, 7520-00-NIB-1428.

NPA: Dallas Lighthouse for the Blind,
Inc., Dallas, Texas.

Contract Activity: Office Supplies &
Paper Products Acquisition Center, New
York, New York.

Product/NSN: Rough and Ready Mop
7920-00-NIB-0409 (Medium)
7920-00-NIB-0410 (Large)

NPA: New York City Industries for the
Blind, Brooklyn, New York

Contract Activity: Office Supplies &
Paper Products Acquisition Center, New
York, New York

Deletions

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. If approved, the action will not
result in any additional reporting,
recordkeeping or other compliance
requirements for small entities other
than the small organizations that will
furnish the product and service to the
Government.

2. If approved, the action will result
in authorizing small entities to furnish
the product and service to the
Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the product and service
proposed for deletion from the
Procurement List.

The following product and service are
proposed for deletion from the
Procurement List:

Product

Product/NSN: Aerosol Paint, Lacquer,
8010-00-958-8147
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NPA: The Lighthouse for the Blind,
Inc., St. Louis, Missouri

Contract Activity: GSA, Hardware &
Appliances Center, Kansas City,
Missouri

Service

Service Type/Location: Base Supply
Center, New Orleans Naval Support
Activity, New Orleans, Louisiana

NPA: Raleigh Lions Clinic for the
Blind, Inc., Raleigh, North Carolina
Contract Activity: Naval Support
Activity, New Orleans, Louisiana.

G. John Heyer,

General Counsel.

[FR Doc. 02—-30308 Filed 11-27—-02; 8:45 am]
BILLING CODE 6353-01-P

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List; Additions

AGENCY: Committee for Purchase from
People Who Are Blind or Severely
Disabled.

ACTION: Additions to procurement list.

SUMMARY: This action adds to the
Procurement List services to be
furnished by nonprofit agencies
employing persons who are blind or
have other severe disabilities.

EFFECTIVE DATE: December 29, 2002.
ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Jefferson Plaza 2, Suite 10800,
1421 Jefferson Davis Highway,
Arlington, Virginia 22202-3259.

FOR FURTHER INFORMATION CONTACT:
Sheryl D. Kennerly, (703) 603-7740.

SUPPLEMENTARY INFORMATION: On
September 6, and October 4, 2002, the
Committee for Purchase From People
Who Are Blind or Severely Disabled
published notice (67 FR 56981, and
62224) of proposed additions to the
Procurement List.

The following comments pertain to
Pest Control, Naval Base Ventura
County, California.

Comments were received from the
current contractor for this pest control
service. The contractor indicated that
loss of the contract would have a severe
adverse impact on the company. The
contractor also questioned whether pest
control is suitable work for people with
severe disabilities, and whether the
designated nonprofit agency would be
able to meet health and safety
requirements for proper performance of
the service.

In making its claim of severe adverse
impact, the contractor provided figures

showing that this contract represents a
sizeable minority of the total sales of the
company branch office which performs
this work. The Committee, however,
looks to total sales of the entire
company when assessing the severity of
impact on a contractor. The percentage
of the company’s total sales which this
pest control service represents is far
below the level which the Committee
normally considers to constitute severe
adverse impact on a contractor.

The contractor noted that there are
numerous Federal and State rules
applicable to this pest control service,
and that the pests at the service location
require a number of specialized tasks to
control. The contractor stated that all of
these tasks are currently being
performed by licensed pest control
technicians. The contractor also noted
that nonprofit agencies performing
grounds maintenance services under the
Committee’s program normally
subcontract pest control to licensed and
certified pest control firms.

Unlike the nonprofit agencies
performing grounds maintenance
services which the contractor noted, the
nonprofit agency designated to perform
this service has done pest control in its
grounds maintenance services. This
nonprofit agency will be licensed and
certified to perform the pest control
work needed in the pest control service
now being added to the Procurement
List. The nonprofit agency will meet all
applicable certified staffing and other
State and Federal requirements for pest
control when it provides this service, as
well as the requirements set forth in the
Statement of Work for the pest control
contract. The nonprofit agency already
employs people with severe disabilities
who are licensed to perform pest control
work. Accordingly, the Committee does
not agree with the contractor’s
contention that pest control work is not
suitable for people with severe
disabilities.

The following material pertains to all
of the items being added to the
Procurement List.

After consideration of the material
presented to it concerning capability of
qualified nonprofit agencies to provide
the services and impact of the additions
on the current or most recent
contractors, the Committee has
determined that the services listed
below are suitable for procurement by
the Federal Government under 41 U.S.C.
46—48c and 41 CFR 51-2.4.

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
services to the Government.

2. The action will result in
authorizing small entities to furnish the
services to the Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the services proposed
for addition to the Procurement List.

Accordingly, the following services
are added to the Procurement List:

Services

Service Type/Location: Facility
Services, Retirement Operations Center,
Boyers, Pennsylvania

NPA: The Easter Seal Society of
Western Pennsylvania, Pittsburgh,
Pennsylvania.

Contract Activity: Office of Personnel
Management, Washington, DC.

Service Type/Location: Grounds and
Landscape Maintenance Services, Fort
Point Reservation Area, Galveston,
Texas, San Jacinto Disposal Area,
Galveston, TX.

NPA: Training, Rehabilitation &
Development Institute, Inc., San
Antonio, Texas.

Contract Activity: U.S. Army Engineer
District, Galveston, Texas.

Service Type/Location: Pest Control,
Naval Base Ventura County, Ventura ,
California.

NPA: PRIDE Industries, Roseville,
California.

Contract Activity: ROICC/Naval Base
Ventura County, Point Mugu, California.

This action does not affect current
contracts awarded prior to the effective
date of this addition or options that may
be exercised under those contracts.

G. John Heyer,
General Counsel.

[FR Doc. 02—30309 Filed 11-27-02; 8:45 am]
BILLING CODE 6353-01-P

DEPARTMENT OF COMMERCE
Economic Development Administration

Submission for OMB Review;
Comment Request; Requirements for
Approved Construction Investments

ACTION: Extension of a currently
approved collection, comment request.

The Department of Commerce (DoC)
has submitted to the Office of
Management and Budget (OMB) for
clearance the following proposal for
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collection of information under
provisions of the Paperwork Reduction
Act (44 U.S.C. Chapter 35).

Agency: Economic Development
Administration (EDA).

Title: Requirements for Approved
Construction Investments.

Agency Form Number: Not
Applicable.

OMB Approval Number: 0610—0096.

Type of Request: Extension of a
currently approved collection.

Burden: 23,200 hours.

Average Hours Per Response: 20
burden hours.

Number of Respondents:
Approximately 1,160 respondents.

Needs and Uses: The Economic
Development Administration (EDA)
provides investments that will help our
partners across the nation (states,
regions and communities) create wealth
and minimize poverty by promoting a
favorable business environment to
attract private capital investment and
higher skill, higher wage jobs through
world-class capacity building,
infrastructure, business assistance,
research grants and strategic initiatives.

The Requirements for Approved
Construction Investments is needed to
monitor construction projects for
compliance with Federal and other
program and administrative
requirements as set forth in EDA’s

authorizing legislation (Pub. L. 105-393)
and EDA’s implementing regulations at
13 CFR parts 305 and 308, and the
Common Rule as set forth at 15 CFR
parts 14 and 24. The information
collected from grant recipients is used
by EDA to safeguard the public’s
interest in the grant assets, and to
promote the effective use of grant funds
accomplishing the purpose for which
they were granted. Additionally, the
information is used to monitor project
progress in order to detect delays and to
offer assistance to resolve delays when
appropriate. EDA uses information
gathered to analyze and report on
program performance for over 600
projects which at any one time are still
in design or construction.

Affected Public: State, local or Tribal
Government and not-for profit
organizations.

Frequency: On Occasion, Quarterly
and Semiannually.

Respondent’s Obligation: Required to
obtain or retain benefits.

OMB Desk Officer: David Rostker,
(202) 395-7340.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, (202) 482-0266, U.S.
Department of Commerce, Room 6625,
14th and Constitution Avenue, NW.,

Washington, DC 20230, or via Internet at
dhynek@doc.gov.

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to David Rostker, OMB Desk
Officer, Room 10202, New Executive
Office Building, Washington, DC 20503.

Dated: November 25, 2002.

Madeleine Clayton,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 02-30299 Filed 11-27-02; 8:45 am]
BILLING CODE 3510-34-P

DEPARTMENT OF COMMERCE
Economic Development Administration

Notice of Petitions by Producing Firms
for Determination of Eligibility To
Apply for Trade Adjustment
Assistance

AGENCY: Economic Development
Administration (EDA), Commerce.

ACTION: To give all interested parties an
opportunity to comment.

Petitions have been accepted for filing
on the dates indicated from the firms
listed below:

LIST OF PETITION ACTION BY TRADE ADJUSTMENT ASSISTANCE FOR PERIOD OCTOBER 19, 2002—NOVEMBER 22, 2002

Firm name Address D:tcecggttg:?n Product
Mutual Tool & Die, INC .....cccvevviririennennn. 725 Lilac Avenue, Dayton, OH 45427 .... 10/31/02 | Jigs, fixtures and tools for metal working.
Wenger Manufacturing, INC ...........ccceenee 714 Main Street, Sebetha, KS 66534 ..... 11/06/02 | Extrusion parts and machinery for the
food products industry.
Pharr Brand Name Apparel, LLC ............ 1300 Maco Drive, Pharr, TX 78577 ........ 11/06/02 | Leather Jackets.
Warnke Tool Industries, INC ..........ccoceee. 3287 Metamora Road, Oxford, Ml 48371 11/14/02 | Jigs, fixtures and tools for metal working.
Max Hats Ltd., dba West Penn Hat & | 100 Treadway Lane, Creighton, PA 11/18/02 | Hats and caps.
Cap Corporation. 15030.
C W INAUSLIES ...oevviiieeiieee e 130 James Way, Southampton, PA 11/20/02 | Electrical connectors used in the appli-
18966. ance industry.
Lima Plastics, INC ......covvvviviieeiiieeeeene 1130 W. Elizabeth Ave., Linden, NJ 11/20/02 | Lipstick cases, small talc containers and
07036. powder boxes, nail polish caps, and
misc. cosmetic containers, boxes, and
cases.
Modern Alpha Plastics, INC .........ccccocuveeen. 1026 South Powell Road, Independence, 11/20/02 | Plastic fittings for the automotive indus-
MO 64056. try.
Burgess Manufacturing, INC ..........cc.ccee.... 3443 North Topeka Street, Wichita, KS 11/20/02 | Wooden boxes, cases and crates.
67219.
Great Western Nav. E. & L. Company .... | P.O. Box 74, Chignik, AK 99564 ............ 11/20/02 | Salmon.
Lady Launi, Inc .. 2120 41st Street, Anacortes, WA 98221 11/20/02 | Salmon.
All In One, Inc P.O. Box 22 Hilltop Dr., Chignik, AK 11/20/02 | Salmon.
99564.
Alpha Products, INC ......coocvveeiiiiieiiieeee 5570 West 70th Place, Chicago, IL 11/22/02 | Stamped metal loudspeaker compo-
60638. nents.

The petitions were submitted
pursuant to Section 251 of the Trade Act
of 1974 (19 U.S.C. 2341). Consequently,
the United States Department of
Commerce has initiated separate

investigations to determine whether
increased imports into the United States
of articles like or directly competitive
with those produced by each firm
contributed importantly to total or

partial separation of the firm’s workers,
or threat thereof, and to a decrease in
sales or production of each petitioning
firm.
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Any party having a substantial
interest in the proceedings may request
a public hearing on the matter. A
request for a hearing must be received
by Trade Adjustment Assistance, Room
7315, Economic Development
Administration, U.S. Department of
Commerce, Washington, DC 20230, no
later than the close of business of the
tenth calendar day following the
publication of this notice.

The Catalog of Federal Domestic
Assistance official program number and
title of the program under which these
petitions are submitted is 11.313, Trade
Adjustment Assistance.

Dated: November 22, 2002.
Anthony J. Meyer,

Coordinator, Trade Adjustment and
Technical Assistance.

[FR Doc. 02—30215 Filed 11-27-02; 8:45 am]
BILLING CODE 3510-24-P

DEPARTMENT OF COMMERCE

International Trade Administration

[A-791-815]

Notice of Final Determination of Sales
at Less Than Fair Value:
Ferrovanadium from the Republic of
South Africa

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of Final Determination of
Sales at Less Than Fair Value.

EFFECTIVE DATE: November 29, 2002.

FOR FURTHER INFORMATION CONTACT:
Crystal Crittenden or Mark Manning at
(202) 482-0989 or (202) 482-5253,
respectively; AD/CVD Enforcement,
Office IV, Group II, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230.

SUPPLEMENTARY INFORMATION:
The Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the statute are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Tariff Act of 1930, as
amended (the Act), by the Uruguay
Round Agreements Act (URAA). In
addition, unless otherwise indicated, all
citations to the Department of
Commerce’s (the Department’s)
regulations refer to the regulations
codified at 19 CFR part 351 (April
2002).

Final Determination

We determine that ferrovanadium
from the Republic of South Africa
(South Africa) is being sold, or is likely
to be sold, in the United States at less
than fair value (LTFV), as provided in
section 735 of the Act. The estimated
margins of sales at LTFV are shown in
the Final Determination of Investigation
section of this notice.

Background

On June 25, 2002, the Department
preliminarily determined that imports
of ferrovanadium from South Africa are
being, or are likely to be, sold in the
United States at LTFV, as provided in
section 733 of the Act. See Notice of
Preliminary Determination of Sales at
Less Than Fair Value and Postponement
of Final Determination: Ferrovanadium
from the Republic of South Africa, 67
FR 45083 (July 8, 2002) (Preliminary
Determination). Since the preliminary
determination, the following events
have occurred.

On July 9, 2002, one of the
respondents, Xstrata South Africa
(Proprietary) Limited (Xstrata), timely
filed an allegation that the Department
made several ministerial errors in its
preliminary determination. In addition,
during July 2002, Xstrata and Highveld
Steel and Vanadium Corporation, Ltd.
(Highveld), the other respondent in this
investigation, separately submitted
letters refusing to allow the Department
to verify their responses. On September
12, 2002, the Department found that the
preliminary determination contained
certain ministerial errors. See Notice of
Amended Preliminary Determination of
Sales at Less Than Fair Value;
Ferrovanadium from the Republic of
South Africa, 67 FR 59050 (September
19, 2002). The petitioners? filed their
case brief on September 26, 2002. The
respondents did not file case or rebuttal
briefs.

Scope of The Investigation

The scope of this investigation covers
all ferrovanadium regardless of grade,
chemistry, form, shape, or size.
Ferrovanadium is an alloy of iron and
vanadium that is used chiefly as an
additive in the manufacture of steel. The
merchandise is commercially and
scientifically identified as vanadium. It
specifically excludes vanadium
additives other than ferrovanadium,
such as nitride vanadium, vanadium-

1The petitioners in this case are The Ferroalloys
Association Vanadium Committee (TFA Vanadium
Committee) and its members: Bear Metallurgical
Company, Shieldalloy Metallurgical Corporation,
Gulf Chemical & Metallurgical Corporation, U.S.
Vanadium Corporation, and CS Metals of Louisiana
LLC.

aluminum master alloys, vanadium
chemicals, vanadium oxides, vanadium
waste and scrap, and vanadium-bearing
raw materials such as slag, boiler
residues and fly ash. Merchandise under
the following Harmonized Tariff
Schedule of the United States (HTSUS)
item numbers 2850.00.2000,
8112.40.3000, and 8112.40.6000 are
specifically excluded. Ferrovanadium is
classified under HTSUS item number
7202.92.00. Although the HTSUS item
number is provided for convenience and
Customs purposes, the Department’s
written description of the scope of this
proceeding remains dispositive.

Period of Investigation (POI)

The POI is October 1, 2000, through
September 30, 2001.

Analysis of Comments Received

All issues raised in the case and
rebuttal briefs by parties to this
proceeding and to which we have
responded are listed in the Appendix to
this notice and addressed in the
Memorandum from Bernard T. Carreau
to Faryar Shirzad, Issues and Decision
Memorandum for the Antidumping
Duty Investigation of Ferrovanadium
from the Republic of South Africa,
(Decision Memorandum), dated
concurrently with this notice, which is
hereby adopted by this notice. Parties
can find a complete discussion of the
issues raised in this proceeding and the
corresponding recommendations in this
public memorandum which is on file in
the Central Records Unit (CRU), room B-
099, of the main Department building.
In addition, a complete version of the
Decision Memorandum can be accessed
directly on the Web at http://
ia.ita.doc.gov. The paper copy and
electronic version of the Decision
Memorandum are identical in content.

Use of Total Adverse Facts Available

We have assigned Highveld and
Xstrata a margin based upon total
adverse facts available because they
refused to allow the Department to
verify their responses. We are using as
total adverse facts available the
initiation rate of 116.00 percent, which
is based on information contained in the
petition. For a discussion of our
application of total adverse facts
available, see the Decision
Memorandum which is on file in the
CRU. In addition, see the Memorandum
from Mark Manning to Holly A. Kuga
regarding corroboration of secondary
information used as total adverse facts
available, dated concurrently with this
notice.
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Changes Since the Preliminary
Determination

The Department was unable to verify
the information placed on the record of
this investigation by the respondents
because they did not allow the
Department to conduct sales and cost
verifications. Therefore, rather than
using the reported information which
we could not verify to calculate margins
for the respondents, as was done in the
preliminary determination, we are
basing the dumping margin for Highveld
and Xstrata upon total adverse facts
available.

All Others Rate

Section 735(c)(5)(B) of the Act
provides that, where the estimated
weighted-average dumping margins
established for all exporters and
producers individually investigated are
zero or de minimis margins, or are
determined entirely under section 776
of the Act, the Department may use any
reasonable method to establish the
estimated ‘‘all others” rate for exporters
and producers not individually
investigated. This provision
contemplates that the Department may
weight-average margins other than the
zero, de minimis, or facts available
margins to establish the ““all others”
rate. When the data do not permit
weight-averaging such other margins,
the Statement of Administrative Action
(SAA) provides that the Department
may use any other reasonable methods.
See the SAA accompanying the URAA,
H.R. Rep. No. 103-316 at 873 (1994).
Because the petition contained only one
estimated dumping margin, there are no
additional estimated margins available
with which to create the “all others”
rate. Therefore, we are using the
initiation margin of 116 percent as the
“all others” rate.

Continuation of Suspension of
Liquidation

Pursuant to section 735(c)(1)(B) of the
Act, we are instructing the U.S. Customs
Service (Customs) to continue to
suspend liquidation of all entries of
ferrovanadium from South Africa that
are entered, or withdrawn from
warehouse, for consumption on or after
July 8, 2002 (the date of publication of
the Preliminary Determination in the
Federal Register). Customs shall
continue to require a cash deposit or the
posting of a bond equal to the estimated
amount by which the normal value
exceeds the U.S. price as shown below.
The suspension of liquidation
instructions will remain in effect until
further notice.

Final Determination of Investigation

We determine that the following
weighted-average percentage margins
exist for the period October 1, 2000,
through September 30, 2001:

Manufacturer/exporter Margin (percent)

Highveld Steel and
Vanadium Corporation,
Ltd. e
Xstrata South Africa
(Proprietary) Limited ...
All Others .......ccccoeeveeenn.

116.00

116.00
116.00

International Trade Commission
Notification

In accordance with section 735(d) of
the Act, we have notified the
International Trade Commission (ITC) of
our determination. As our final
determination is affirmative, the ITC
will determine, within 45 days, whether
these imports are causing material
injury, or threat of material injury, to an
industry in the United States. If the ITC
determines that material injury, or
threat of injury, does not exist, the
proceeding will be terminated and all
securities posted will be refunded or
canceled. If the ITC determines that
such injury does exist, the Department
will issue an antidumping order
directing Customs officials to assess
antidumping duties on all imports of the
subject merchandise entered, or
withdrawn from warehouse, for
consumption on or after the effective
date of the suspension of liquidation.

Notification Regarding Administrative
Protective Order (APO)

This notice also serves as a reminder
to parties subject to APO of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305. Timely
notification of return/destruction of
APO materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and the terms of an APO is a
sanctionable violation.

This determination is issued and
published in accordance with sections
735(d) and 777(i)(1) of the Act.

Dated: November 20, 2002.

Bernard Carreau,
Acting Assistant Secretary for Import
Administration.

Appendix Issues in Decision
Memorandum

1. Application of Total Adverse Facts
Available new file.

[FR Doc. 02-30305 Filed 11-27-02; 8:45 am)]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-873]

Notice of Final Determination of Sales
at Less Than Fair Value:
Ferrovanadium from the People’s
Republic of China

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of Final Determination of
Sales at Less Than Fair Value.

EFFECTIVE DATE: November 29, 2002.
FOR FURTHER INFORMATION CONTACT:
Karine Gziryan or Howard Smith, AD/
CVD Enforcement, Office 4, Group II,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, N.W.,
Washington, DC 20230; telephone: (202)
482-4081, and (202) 482-5193,
respectively.

SUPPLEMENTARY INFORMATION:

The Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the statute are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Tariff Act of 1930, as
amended (the Act), by the Uruguay
Round Agreements Act (URAA). In
addition, unless otherwise indicated, all
citations to the Department of
Commerce’s regulations refer to the
regulations codified at 19 CFR part 351
(April 2002).

Final Determination

We determine that ferrovanadium
from the People’s Republic of China
(PRC) is being sold, or is likely to be
sold, in the United States at less than
fair value (LTFV), as provided in section
735 of the Act. The estimated margins
of sales at LTFV are shown in the Final
Determination of Investigation section
of this notice.

Background

On July 8, 2002, the Department of
Commerce (the Department) published
the preliminary determination of sales
at less-than-fair-value in the
antidumping duty investigation of
ferrovanadium from the PRC. See Notice
of Preliminary Determination of Sales at
Less Than Fair Value and Postponement
of Final Determination: Ferrovanadium
from the People’s Republic of China, 67
FR 45088 (July 8, 2002) (Preliminary
Determination). Since the preliminary
determination, the following events
have occurred.
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On July 17, 2002, the respondent,
Pangang Group International Economic
and Trading Corporation (Pangang),
reported for the first time that one of its
affiliates for which it had not reported
factors of production information had
produced ferrovanadium during the
period of investigation (POI). However,
in its July 17 submission, Pangang noted
that none of the ferrovanadium
produced by this company was sold or
exported to the United States during the
POL. In response to Pangang’s July 17
submission, on July 19, 2002, the
Department issued a memorandum to
the file noting that we require Pangang
to report factors of production only from
the factory or factories which produced
ferrovanadium that was sold to
customers in the United States during
the POL

During July 2002, the Department
conducted a verification of Pangang’s
sales and factors of production
information. See Memorandum from
Timothy P. Finn and Karine Gziryan to
the File, “Verification of Sales and
Factors of Production Information
Reported By Pangang Group
International Economic & Trading
Corporation,” dated September 24,
2002. On July 15, 2002, Pangang filed a
request for a public hearing in this
investigation. However, no hearing was
held in this investigation because
Pangang withdrew its request for a
hearing on September 30, 2002. Both the
petitioners and Pangang filed surrogate
value information and data on August
26, 2002.1 On September 5, 2002,
Pangang filed information purportedly
rebutting petitioners’ August 26 factor
value submission. On September 24,
2002, the Department rejected Pangang’s
September 5 rebuttal submission as
untimely filed factual information.

Parties filed case and rebuttal briefs
on October 1 and October 7, 2002,
respectively. Pursuant to the
Department’s instructions, the
petitioners removed certain untimely
filed factual information from their
rebuttal brief and resubmitted it on
November 12, 2002.

Scope of the Investigation

The scope of this investigation covers
all ferrovanadium regardless of grade,
chemistry, form, shape, or size.
Ferrovanadium is an alloy of iron and
vanadium that is used chiefly as an
additive in the manufacture of steel. The

1The petitioners in this case are the Ferroalloys
Association Vanadium Committee (TFA Vanadium
Committee) and its members: Bear Metallurgical
Company, Shieldalloy Metallurgical Corporation,
Gulf Chemical & Metallurgical Corporation, U.S.
Vanadium Corporation, and CS Metals of Louisiana
LLC.

merchandise is commercially and
scientifically identified as vanadium. It
specifically excludes vanadium
additives other than ferrovanadium,
such as nitride vanadium, vanadium-
aluminum master alloys, vanadium
chemicals, vanadium oxides, vanadium
waste and scrap, and vanadium-bearing
raw materials such as slag, boiler
residues and fly ash. Merchandise under
the following Harmonized Tariff
Schedule of the United States (HTSUS)
item numbers 2850.00.2000,
8112.40.3000, and 8112.40.6000 are
specifically excluded. Ferrovanadium is
classified under HTSUS item number
7202.92.00. Although the HTSUS item
number is provided for convenience and
Customs purposes, the Department’s
written description of the scope of this
investigation remains dispositive.

Period of Investigation

The POI is April 1, 2001, through
September 30, 2001.

Analysis of Comments Received

All issues raised in the case and
rebuttal briefs by parties to this
proceeding and to which we have
responded are listed in the Appendix to
this notice and addressed in the
Memorandum from Holly A. Kuga to
Bernard T. Carreau, “Issues and
Decision Memorandum for the
Antidumping Duty Investigation of
Ferrovanadium from the People’s
Republic of China,” dated concurrently
with this notice (Decision
Memorandum), which is hereby
adopted by this notice. Parties can find
a complete discussion of the issues
raised in this investigation and the
corresponding recommendations in this
public memorandum which is on file in
the Central Records Unit (CRU), room
B-099 of the main Department building.
In addition, a complete version of the
Decision Memorandum can be accessed
directly on the Web at http://
ia.ita.doc.gov. The paper copy and
electronic version of the Decision
Memorandum are identical in content.

Non-Market Economy

The Department has treated the PRC
as a non-market economy (NME)
country in all its past antidumping
investigations. See Notice of Final
Determination of Sales at Less Than
Fair Value: Honey from the People’s
Republic of China, 66 FR 50608
(October 4, 2001); Notice of Final
Determination of Sales at Less Than
Fair Value: Certain Folding Gift Boxes
from the People’s Republic of China, 66
FR 58115 (November 20, 2001). A
designation as an NME country remains
in effect until it is revoked by the

Department. See section 771(18)(C) of
the Act. The respondent in this
investigation has not requested a
revocation of the PRC’s NME status.
Therefore, we have continued to treat
the PRC as a NME in this investigation.
For further details, see the Preliminary
Determination.

Separate Rates

In our Preliminary Determination, we
found that the only responding
company, Pangang, met the criteria for
the application of separate, company-
specific antidumping duty rates. We
have not received any other information
since the preliminary determination
which would warrant reconsideration of
our separates rates determination with
respect to this company. For a complete
discussion of the Department’s
determination that the respondent is
entitled to a separate rate, see the
Preliminary Determination.

The PRC-Wide Rate

In the Preliminary Determination, we
found that the use of adverse facts
available for the PRC-wide rate was
appropriate for other exporters in the
PRC based on our presumption that
those respondents who failed to
demonstrate entitlement to a separate
rate constitute a single enterprise under
common control by the Chinese
government. The PRC-wide rate applies
to all entries of the merchandise under
investigation except for entries from
Pangang.

When analyzing the petition for
purposes of the initiation, the
Department reviewed all of the data
upon which the petitioners relied in
calculating the estimated dumping
margin and determined that the margin
in the petition was appropriately
calculated and supported by adequate
evidence in accordance with the
statutory requirements for initiation. In
order to corroborate the petition margin
for purposes of using it as adverse facts
available, we examined the price and
cost information provided in the
petition in the context of our
preliminary determination. For further
details, see Memorandum from Mark
Manning to Holly A. Kuga,
“Corroboration of Secondary
Information,” dated June 25, 2002. We
received no comments on this decision
and continue to find in this final
determination that the rate contained in
the petition, as recalculated, has
probative value. Since we have received
no comments regarding our decision to
apply, as adverse facts available, the
PRC-wide rate to all entries of the
merchandise under investigation except
for entries from Pangang, we have
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continued to apply this rate in the final
determination. For further discussion,
see Preliminary Determination.

Since the preliminary determination,
we have obtained new information
regarding several surrogate values. In
order to take into account the more
recent information, we recalculated the
petition margin using, where possible,
revised surrogate values to value the
petitioners’ consumption rates. As a
result of this recalculation, the PRC-
wide rate is, for the final determination,
66.71 percent. See Memorandum from
Mark Manning to the File,
“Corroboration of Secondary
Information,” dated November 20, 2002.

Surrogate Country

For purposes of the final
determination, we continue to find that
South Africa remains the appropriate
surrogate country for the PRC. We
received comments from the petitioners
in their brief, which are discussed in the
accompanying Decision Memorandum
at Comment 6. For further discussion
and analysis regarding the surrogate
country selection for the PRC, see the
Preliminary Determination.

Verification

As provided in section 782(i) of the
Act, we verified the information
submitted by the respondent for use in
our final determination. We used
standard verification procedures
including examination of relevant
accounting and production records, and
original source documents provided by
the respondents. For changes from the
Preliminary Determination as a result of
verification, see the Changes Since the
Preliminary Determination section
below.

Changes Since the Preliminary
Determination

Based on our findings at verification
and on our analysis of the comments
received, we have made adjustments to
the calculation methodologies used in
the preliminary determination. These
adjustments are listed below and
discussed in detail in the (1) Decision
Memorandum, (2) Memorandum from
the Team to the File, “Final Factors of
Production Valuation Memorandum,”
dated November 20, 2002, and (3)
Memorandum from the Team to the
File, “Calculation Memorandum for the
Final Determination,”” dated November
20, 2002.

1. We accepted all changes identified by
Pangang in its July 19, 2002, submission
and all minor corrections presented at
verification. For our final calculations,
we used the updated consumption rates
and factors of production that

incorporate the changes identified in the
documents listed above, submitted by
Pangang on August 28, 2002.

2. We reviewed the import data used in
the preliminary determination to
calculate surrogate values and removed
from our calculations (1) data from NME
countries, (2) data from countries with
export subsidies (i.e., Indonesia, South
Korea, and Thailand), (3) data with
aberrational per-unit values, and (4)
data attributed to South Africa from the
South African import statistics.
Furthermore, where possible, we based
our surrogate values on data from the
months covering the POL

3. We included in our calculation of
normal value certain auxiliary materials
found during verification.

4. We calculated the surrogate value for
vanadium slag from South African
export data contemporaneous with the
POI obtained from the World Trade
Atlas (WTA), rather than the South
African import data reported by the
United Nations which was used for the
preliminary determination.

5. We recalculated the per-unit amount
of vanadium slag consumed in the
production process based on the actual
chemical content of the material, rather
than the theoretical content as was done
in the preliminary determination.

6. We removed the “soda” factor from
the production of FeV50 and FeV80
because we verified that soda was
actually consumed in the production of
the intermediate products V203 and
V205.

7. We renamed the “lime” factor
consumed in the production of V203
and V205 to “soda” and valued this
factor with a surrogate value derived
from South African import statistics
contemporaneous with the POI obtained
from the WTA for the HTSUS category
for disodium carbonate.

8. We granted Pangang an offset for its
sales of V203 slag and V205 slag and
valued these by-products with the same
surrogate value used to value vanadium
slag. We adjusted the surrogate value to
account for the difference in the
vanadium content.

9. We granted Pangang an offset for its
sales of aluminum oxide slag and
valued this by-product with the same
surrogate value used to value vanadium
slag. We adjusted the surrogate value to
account for the difference in the
vanadium content.

10. We valued iron drums with South
African import statistics
contemporaneous with the POI obtained
from the WTA, rather than with South
African import data for 2000 reported by
the United Nations, which was used in
the preliminary determination.

11. We calculated separate surrogate
values for wooden boxes and wooden
pallets from the South African import
statistics contemporaneous with the POI
obtained from the WTA. We identified
separate HTSUS categories for wooden
boxes and wooden pallets rather than
relying solely on the HTSUS category
for wooden pallets as the surrogate
value for both factors as was done in the
preliminary determination.

12. We revised our calculation of the
surrogate value for natural gas and used
gas prices obtained from the
International Energy Agency that are
contemporaneous with the POI rather
than prices from a period before the POI
as was done in the preliminary
determination.

13. We inflated surrogate values from
periods before the POI with inflator
factors derived from producer price
index data from South Africa.

14. We revised the surrogate value for
labor and are using the 2000 wage rate
for China rather than the 1999 wage rate
as was done in the preliminary
determination.

15. We calculated the surrogate value
for sulfuric acid from South African
export data contemporaneous with the
POI obtained from the WTA rather than
South African import data which was
used for the preliminary determination.
16. We revised our calculation of freight
costs for the factors of production to
include the revised distances identified
during verification.

17. We revised our calculation of the net
U.S. price to deduct marine insurance
where appropriate.

Continuation of Suspension of
Liquidation

In accordance with section
735(c)(1)(B)(ii) of the Act, we are
directing the Customs Service to
continue suspension liquidation of
entries of subject merchandise from the
PRC that are entered, or withdrawn from
warehouse, for consumption on or after
July 8, 2002 (the date of publication of
the Preliminary Determination in the
Federal Register). We will instruct the
Customs Service to require a cash
deposit or the posting of a bond equal
to the weighted-average amount by
which the normal value exceeds the
U.S. price, as indicated in the chart
below. These suspension-of-liquidation
instructions will remain in effect until
further notice.

Final Determination of Investigation

We determine that the following
weighted-average percentage margins
exist for the period April 1, 2001,
through September 30, 2001:
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Manufacturer/exporter

Weighted-average margin
(percent)

Pangang Group International Economic & Trading Corporation

PRC-Wide Rate

13.03
66.71

The PRC-wide rate applies to all
entries of the subject merchandise
except for entries from Pangang.

International Trade Commission
Notification

In accordance with section 735(d) of
the Act, we have notified the
International Trade Commission (ITC) of
our determination. As our final
determination is affirmative, the ITC
will determine, within 45 days, whether
these imports are materially injuring, or
threaten material injury to, the U.S.
industry. If the ITC determines that
material injury, or threat of material
injury does not exist, the proceeding
will be terminated and all securities
posted will be refunded or canceled. If
the ITC determines that such injury
does exist, the Department will issue an
antidumping duty order directing
Customs officials to assess antidumping
duties on all imports of subject
merchandise entered for consumption
on or after the effective date of the
suspension of liquidation.

Notification Regarding Administrative
Protective Order (APO)

This notice also serves as a reminder
to parties subject to APO of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305. Timely
notification of return/destruction of
APO materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and the terms of an APO is a
sanctionable violation.

This determination is issued and
published in accordance with sections
735(d) and 777(i)(1) of the Act

Dated: November 20, 2002.
Bernard T. Carreau,

Acting Assistant Secretary for Import
Administration.

Appendix Issues in Decision
Memorandum

Comment 1: Whether Pangang Group
International Economic & Trading
Corporation (Pangang) Should Have
Reported Factors of Production for All
of its Production Facilities

Comment 2: Unreported Factors of
Production

Comment 3: Whether Pangang
Incorrectly Reported the Consumption
Quantity of a Major Input

Comment 4: Whether the Department
Should Continue to Use South Africa as
the Surrogate Market Economy Country
Comment 5: Whether the Department
Should Calculate the Surrogate Value
for Vanadium Slag Using World Trade
Atlas (WTA) Data or United Nations
Commodity Trade Statistics (UNCTS)
Data

Comment 6: Whether the Department
Should Value Vanadium Slag Using
Actual or Theoretical Consumption
Quantities

Comment 7: Whether the Department
Should Continue to Add Soda
Consumption Quantities to the Reported
Factors of Production

Comment 8: Whether the Department
Should Value Soda as Sodium
Hydroxide or Sodium Carbonate
Comment 9: Whether the Department
Should Make a Concentration
Adjustment to its Surrogate Value for
Ammonium Sulphate

Comment 10: Whether the Department
Should Allow an Offset for Aluminum
Oxide Slag

Comment 11: Whether the Department
Should Use Petitioners’ Suggested
Methodology to Value Pangang’s
Vanadium Slag Offset

Comment 12: Whether the Department
Should Value the Consumption of Iron
Drums Using WTA Data

Comment 13: Whether the Department
Should Revise the Surrogate Value for
Wooden Pallets and Wooden Boxes
Comment 14: Whether the Department
Should Continue to Value Natural Gas
Using IEA Data

Comment 15: Whether the Department
Made a Ministerial Error in Calculating
the Surrogate Value for Water
Comment 16: Whether the Department
Should Use the Wholesale Price Index
(WPI) or Producer Price Index (PPI) to
Inflate Factor Values

Comment 17: Whether the Department
Should Revise its Profit Ratio
Calculation

Comment 18: Whether the Department
Should Revise its Labor Rate
Calculation

Comment 19: Whether the Surrogate
Value for Sulfuric Acid is Based On
Aberrational Data

Comment 20: Whether the Department
Should Include in Normal Value the
Value of the Factors of Production for
Grinding Raw Vanadium Slag
Comment 21: Whether to Correct
Certain Information Relating to Inland
Freight

Comment 22: Whether to Deduct Marine
Insurance in Calculating the Net Price
for One U.S. Sale

[FR Doc. 02—30306 Filed 11-27-02; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

Proposed Information Collection;
Comment Request; SURF Program
Student Applicant Information

ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3504(c)(2)(A)).

DATES: Written comments must be
submitted on or before January 28, 2003.
FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to Terrell Vanderah, NIST, 100
Bureau Drive, Stop 8520, Gaithersburg,
MD 20899, tel. (301) 975 5785, or
terrell.vanderah@nist.gov.

SUPPLEMENTARY INFORMATION:

1. Abstract

The purpose of this collection is to
gather information needed for the SURF
(Summer Undergraduate Research
Fellowship) Program. The information
will be provided by student applicants
and will be described in the Proposal
Review Process and Evaluation Criteria
sections of the Federal Register Notice
for the SURF Program. The information
will be used by the Program Directors
and technical evaluators to determine
eligible students, select students for the
program using the Evaluation Criteria
described in the Federal Register
Notice, and place selected students in
appropriate research projects that match
their needs, interests, and academic
preparation. The information includes:
student name, host institution, e-mail
address, home address, class standing,
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first- and second-choice NIST
laboratories they wish to apply to,
academic major and minor, current
overall Grade Point Average, gender (for
housing purposes only), availability
dates, resume, personal statement of
commitment and research interests, two
letters of recommendation, academic
transcripts, verification of U.S.
citizenship or permanent legal
residency, and verification of health
coverage.

II. Method of Collection

The Student Applicant Information
Form is in paper form.

II1. Data

OMB Number: None.
Form Number: None.
Type of Review: Regular submission.

Affected Public: Individuals or
households.

Estimated Number of Respondents:
200.

Estimated Time Per Response: 2
hours.

Estimated Total Annual Burden
Hours: 400.

Estimated Total Annual Cost to the
Public: $0.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and costs) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through use
of automated collection techniques or
other forms of information technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they will also become a matter of public
record.

Dated: November 25, 2002.

Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 02—30298 Filed 11-27-02; 8:45 am]
BILLING CODE 3510-13-P

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Limitations of Duty-and Quota-Free
Imports of Apparel Articles Assembled
in Beneficiary Sub-Saharan African
Countries from Regional and Third-
Country Fabric

November 25, 2002.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Publishing the Third 12-Month
Cap on Duty-and Quota-Free Benefits.

EFFECTIVE DATE: October 1, 2002.

FOR FURTHER INFORMATION CONTACT:
Anna Flaaten, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 482-3400.

SUPPLEMENTARY INFORMATION:

Authority: Title I, Section 112(b)(3) of the
Trade and Development Act of 2000, Section
3108 of the Trade Act of 2002; Presidential
Proclamation 7350 of October 4, 2000 (65 FR
59321); Presidential Proclamation 7626 of
November 13, 2002, 67 FR 69459).

Title I of the Trade and Development
Act of 2000 (TDA 2000) provides for
duty-and quota-free treatment for
certain textile and apparel articles
imported from designated beneficiary
sub-Saharan African countries. Section
112(b)(3) of TDA 2000 provides duty-
and quota-free treatment for apparel
articles wholly assembled in one or
more beneficiary sub-Saharan African
countries from fabric wholly formed in
one or more beneficiary countries from
yarn originating in the United States or
one or more beneficiary countries. This
preferential treatment is also available
for apparel articles assembled in one or
more lesser developed beneficiary sub-
Saharan African countries, regardless of
the country of origin of the fabric used
to make such articles. This special rule
for lesser developed countries applies
through September 30, 2004. TDA 2000
imposed a quantitative limitation on
imports eligible for preferential
treatment under these two provisions.

The Trade Act of 2002 amended TDA
2000 to extend preferential treatment to
apparel assembled in a beneficiary sub-
Saharan African country from
components knit-to-shape in a
beneficiary country from U.S. or
beneficiary country yarns and to apparel
formed on seamless knitting machines
in a beneficiary country from U.S. or
beneficiary country yarns, subject to the
quantitative limitation. The Trade Act of
2002 also increased the quantitative
limitation but provided that this
increase would not apply to apparel

imported under the special rule for
lesser developed countries. The Trade
Act of 2002 provides that the
quantitative limitation for the year
beginning October 1, 2002 will be an
amount not to exceed 4.2414 percent of
the aggregate square meter equivalents
of all apparel articles imported into the
United States in the preceding 12-month
period for which data are available. Of
this overall amount, apparel imported
under the special rule for lesser
developed countries is limited to an
amount not to exceed 2.0714 percent of
apparel imported into the United States
in the preceding 12-month period. For
the purpose of this notice, the most
recent 12-month period for which data
are available is the 12-month period
ending July 31, 2002.

Presidential Proclamation 7350
directed CITA to publish the aggregate
quantity of imports allowed during each
12-month period in the Federal Register.
Presidential Proclamation 7626,
published on November 18, 2002,
modified the aggregate quantity of
imports allowed during each 12-month
period.

For the one-year period, beginning on
October 1, 2002, and extending through
September 30, 2003, the aggregate
quantity of imports eligible for
preferential treatment under these
provisions is 735,905,928 square meter
equivalents. Of this amount,
359,399,147 square meter equivalents is
available to apparel imported under the
special rule for lesser developed
countries. These quantities will be
recalculated for each subsequent year.
Apparel articles entered in excess of
these quantities will be subject to
otherwise applicable tariffs.

These quantities are calculated using
the aggregate square meter equivalents
of all apparel articles imported into the
United States, derived from the set of
Harmonized System lines listed in the
Annex to the World Trade Organization
Agreement on Textiles and Clothing
(ATC), and the conversion factors for
units of measure into square meter
equivalents used by the United States in
implementing the ATC.

James C. Leonard III,

Chairman, Committee for the Implementation
of Textile Agreements.

[FR Doc.02-30412 Filed 11-26—02; 11:58 am]
BILLING CODE 3510-DR-S
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CORPORATION FOR NATIONAL AND
COMMUNITY SERVICE

Revision of Currently Approved
Collection; Submission for OMB
Review; Comment Request

AGENCY: Corporation for National and
Community Service.

ACTION: Notice.

The Corporation for National and
Community Service (hereinafter the
“Corporation”) has submitted the
following public information collection
request (ICR) to the Office of
Management and Budget (OMB) for
review and approval in accordance with
the Paperwork Reduction Act of 1995
(Public Law 104-13, (44 U.S.C. chapter
35). Copies of these individual ICRs,
with applicable supporting
documentation, may be obtained by
calling the Corporation for National and
Community Service, Nancy Talbot,
Director, Planning and Program
Development, (202) 606—5000,
extension 470. Individuals who use a
telecommunications device for the deaf
(TTY-TDD) may call (202) 565-2799
between 8:30 a.m. and 5 p.m. Eastern
time, Monday through Friday.

Comments should be sent to the
Office of Information and Regulatory
Affairs, Attn: Ms., Brenda Aguilar, OMB
Desk Officer for the Corporation for
National and Community Service, Office
of Management and Budget, Room
10235, Washington, DC 20503, (202)
395-6929, within 30 days from the date
of this publication in the Federal
Register.

The OMB is particularly interested in
comments which:

» Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Corporation, including
whether the information will have
practical utility;

» Evaluate the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

» Propose ways to enhance the
quality, utility and clarity of the
information to be collected; and

» Propose ways to minimize the
burden of the collection of information
to those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology, e.g. permitting electronic
submissions of responses.

The Corporation seeks public
comment on the forms, the instructions

and forms, and the instructions for the
narrative portion of the following
application instructions.

Part I

Type of Review: Revised collection.

Agency: Corporation for National and
Community Service.

Title: AmeriCorps*VISTA Project
Application Instructions.

OMB Number: 3045—0038.

Agency Number: None.

Affected Public: Eligible public,
private, and faith-based nonprofit
organizations.

Total Respondents: 1,200.

Frequency: Once per year.

Average Time Per Response: Fifteen
(15) hours.

Estimated Total Burden Hours: 20,000
hours.

Total Burden Cost (capital/startup):
None.

Total Burden Cost (operating/
maintenance): None.

Description: These application
instructions will be used by eligible
nonprofit organizations and public
agencies requesting assistance in
establishing VISTA community service
programs.

Part I1

Type of Review: Reinstatement, with
change.

Agency:

Corporation for National and
Community Service.

Title: National Senior Service Corps
Application Instructions.

OMB Number: 3045-0035.

Agency Number: None.

Affected Public: Eligible applicants to
the Corporation for funding.

Total Respondents: 1,513.

Frequency: Annually.

Average Time Per Response: 13.2
hours.

Estimated Total Burden Hours: 20,027
hours.

Total Burden Cost (capital/startup):
None.

Total Burden Cost (operating/
maintenance): $6,500.

Description: These application
instructions will be used by eligible
organizations requesting assistance
through Senior Corps programs
including Retired and Senior Volunteer
Programs (RSVP), Senior Companion
Programs (SCP) and Foster
Grandparents (FGP).

Part II1

Type of Review: Revised collection.

Agency: Corporation for National and
Community Service.

Title: AmeriCorps*National, State,
Indian Tribes and U.S. Territories
Application Instructions.

OMB Number: 3045-0047.

Agency Number: None.

Affected Public: Eligible applicants to
the Corporation for funding.

Total Respondents: 2,000.

Frequency: Once per year.

Average Time Per Response: Ten (10)
hours.

Estimated Total Burden Hours: 20,000
hours.

Total Burden Cost (capital/startup):
None.

Total Burden Cost (operating/
maintenance): None.

Description: These application
instructions will be used by eligible
nonprofit organizations and public
agencies requesting assistance in
establishing AmeriCorps community
service programs.

Part IV

Type of Review: Revised collection.

Agency: Corporation for National and
Community Service.

Title: AmeriCorps Education Awards
Program Application Instructions.

OMB Number: 3045-0065.

Agency Number: None.

Affected Public: Eligible applicants to
the Corporation for funding.

Total Respondents: 200.

Frequency: Annually.

Average Time Per Response: Eight (8)
hours.

Estimated Total Burden Hours: 1,600
hours.

Total Burden Cost (capital/startup):
None.

Total Burden Cost (operating/
maintenance): None.

Description: These application
instructions will be used by eligible
nonprofit organizations and public
agencies requesting assistance in
establishing AmeriCorps Education
Awards Programs community service
programs.

Part VI

Type of Review: New collection.

Agency: Corporation for National and
Community Service.

Title: Innovative and Demonstration
Application Instructions.

OMB Number: None.

Agency Number: None.

Affected Public: Eligible applicants to
the Corporation for funding.

Total Respondents: 400.

Frequency: Annually.

Average Time Per Response: Twenty
(20) hours.

Estimated Total Burden Hours: 4,000
hours.

Total Burden Cost (capital/startup):
None.

Total Burden Cost (operating/
maintenance): None.
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Description: These application
instructions will be used by eligible
nonprofit organizations and public
agencies requesting assistance in
establishing community service,
innovative or demonstration programs.

Dated: November 25, 2002.
Nancy Talbot,
Director, Program Planning and Development.
[FR Doc. 02-30373 Filed 11-27-02; 8:45 am]|
BILLING CODE 6050-$$-P

DEPARTMENT OF DEFENSE
Office of the Secretary

Proposed Collection; Comment
Request

AGENCY: Office of the Under Secretary of
Defense for Acquisition, Technology,
and Logistics, Department of Defense.

ACTION: Notice.

In compliance with section
35006(c)(2)(A) of the Paperwork
Reduction Act of 1995, the Under
Secretary of Defense for Acquisition,
Technology, and Logistics announces
the proposed extension of a public
information collection and seeks public
comment on the provisions thereof.
Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of
DoD’s estimate of the burden of the
proposed information collection; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the information collection on
respondents, including through the use
of automated collection techniques or
forms of information technology.

DATES: Consideration will be given to all
comments received by January 28, 2003.
ADDRESSES: Written comments and
recommendations on the proposed
information collection should be sent to
the Defense Standardization Program
Office (DSPO), Defense Logistics
Agency, ]-307, Attention: Ms. Karen
Bond, 8725 John J. Kingman Road,
STOP 6233, Fort Belvoir, VA 22060—-
6221; telephone: (703) 767-6871.

FOR FURTHER INFORMATION CONTACT: To
request more information on this
proposed information collection or to
obtain a copy of the proposal and
associated collection instruments,
please contact the Defense
Standardization Program Office (DSPO)
at (703) 767-6871.

Title, Associated Forms, and OMB
Number: Acquisition Management
Systems and Data Requirements Control
List (AMSDL); Numerous Forms; 0704—
0188.

Needs and Uses: The Acquisition
Management Systems and Data
Requirements Control List (AMSDL) is a
list of data requirements used in
Department of Defense (DoD) contracts.
The information collected will be used
by DoD personnel and other DoD
contractors to support the design, test,
manufacture, training, operation, and
maintenance of procured items,
including weapons systems critical to
the national defense.

Notice: The Acquisition Management
Systems and Data Requirements Control
List (AMSDL) will be canceled once
reference to it has been removed from
the Defense Federal Acquisition
Regulation. The data item descriptions
listed in the AMSDL will be listed in the
Department of Defense Index of
Specifications and Standards (DoDISS).
The extension of this information
collection will be revised when the
AMSDL has been canceled.

Affected Public: Business or Other
For-Profit; Not-For-Profit Institutions.

Annual Burden Hours: 52,628,400.

Number of Respondents: 886.

Responses per Respondent: 540.

Average Burden per Response: 110
hours.

Frequency: On occasion.

SUPPLEMENTARY INFORMATION:
Summary of Information Collection

The Acquisition Management Systems
and Data Requirements Control List
(AMSDL) is a list of data requirements
used in Department of Defense
contracts. Information collection
requests are contained in DoD contract
actions for supplies, services, hardware,
and software. This information is
collected and used by DoD and its
component Military Departments and
Agencies to support the design, test,
manufacture, training, operation,
maintenance, and logistical support of
procured items, including weapons
systems. The collection of such data is
essential to accomplishing the assigned
mission of the Department of Defense.
Failure to collect this information
would have a detrimental effect on the
DoD acquisition programs and the
National Security.

Dated: November 18, 2002.
Patricia L. Toppings,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 02-30276 Filed 11-27-02; 8:45 am]
BILLING CODE 5001-08-M

DEPARTMENT OF DEFENSE
Office of the Secretary
Defense Science Board

AGENCY: Department of Defense

ACTION: Notice of Advisory Committee
Meetings.

SUMMARY: The Defense Science Board
Task Force on DoD Roles and Missions
in Homeland Security will meet in
closed session on January 7—;8, 2003;
February 19-20, 2003, March 29-20,
2003; April 22-23, 2003; May 2829,
2003; June 24-25, 2003; and July 16-17,
2003, at Strategic Analysis Inc., 3601
Wilson boulevard, Arlington, VA. The
Task Force will review the Department
of Defense (DoD) roles and missions in
Homeland Security.

The mission of the Defense Science
Board is to advise the Secretary of
Defense and the Under Secretary of
Defense for Acquisition, Technology &
Logistics on scientific and technical
matters as they affect the perceived
needs of the Department of Defense. At
these meetings, the Task Force will
address: the definition of “Homeland
Security” and the specific roles and
missions DoD will be responsible for
accomplishing; the prioritized goals for
these DoD roles and missions in a
national security emergency; the DoD
strategy and plans for the employment
of National Guard and Reserve forces
capabilities to participate in Homeland
Security and also respond to warfighting
demands overseas; the other primary
Federal agencies and the evolving new
Department of Homeland Security with
which DoD must develop an integrated
security strategy, planning function and
operational capabilities and inter-
agency processes that need to be put in
place; the known and many unknown
vulnerabilities to DoD force projection
and how projections issues and
responsibilities will be addressed in the
larger context of Homeland Security;
and the classes of technologies and
systems that DoD should have the lead
in developing and fielding which have
applications for homeland security as
well.

In accordance with section 10(d) of
the Federal Advisory Committee Act,
Pub. L. 92-463, as amended (5 U.S.C.
App. II), it has been determined that
these Defense Science Board Task Force
meetings concern matters listed in 5
U.S.C. 552b(c)(1) and that, accordingly,
these meetings will be closed to the
public.
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Dated: November 18, 2002.
Patricia L. Toppings,
Alternate OSD Federal Register Liaison
Officer, Department of Defense.
[FR Doc. 02-30272 Filed 11-27-02; 8:45 am]
BILLING CODE 5001-08-M

DEPARTMENT OF DEFENSE
Office of the Secretary
Defense Science Board

AGENCY: Department of Defense.

ACTION: Notice of Advisory Committee
Meeting.

SUMMARY: The Defense Science Board
Task Force on Unexploded Ordnance
(UXO) will meet in closed session on
January 22-23, 2003, February 12-13,
2003, and March 12-13, 2003, at SAIC
Inc., 4001 N. Fairfax Street, Arlington,
VA. This Task Force will review
modern technology that can be
exploited or developed to reduce the
extremely high cost of UXO clean up.

The mission of the Defense Science
Board is to advise the Secretary of
Defense and the Under Secretary of
Defense for Acquisition, Technology &
Logistics on scientific and technical
matters as they affect the perceived
needs of the Department of Defense. At
these meetings, the Defense Science
Board Task Force will review and
evaluate the Department’s ability to
exploit modern technology to reduce the
extremely high cost of UXO clean up
and improve its effectiveness for both
contaminated land and water ranges and
help accomplish the job in a reasonable
time; and science and technologies that
can be developed to support and sustain
continued live fire training and testing
of munitions at ranges across the United
States with an acceptable environmental
impact.

In accordance with Section 10(d) of
the Federal Advisory Committee Act,
Pub. L. No. 92-463, as amended (5
U.S.C. App. II), it has been determined
that this Defense Science Board Task
Force meeting concerns matters listed in
5 U.S.C. 552b(c)(1) and that,
accordingly, these meetings will be
closed to the public.

Dated: November 18, 2002.

Patricia L. Toppings,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 02—30273 Filed 11-27-02; 8:45 am]
BILLING CODE 5001-08-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Defense Science Board

AGENCY: Department of Defense.

ACTION: Notice of Advisory Committee
Meetings.

SUMMARY: The Defense Science Board
Task Force on Joint Experimentation
will meet in closed session on December
2-3, 2002, and December 18, 2002, at
Strategic Analysis Inc., 3601 Wilson
Boulevard, Arlington, VA. This Task
Force will examine joint
experimentation programs and activities
and will recommend ways to enhance
the contributions of joint
experimentation to transformation.

The mission of the Defense Science
Board is to advise the Secretary of
Defense and the Under Secretary of
Defense for Acquisition, Technology &
Logistics on scientific and technical
matters as they affect the perceived
needs of the Department of Defense. At
these meetings, the Defense Science
Board Task Force will review the Joint
Forces Command’s program of joint
experimentation and recommend steps
to enhance its value by examining the
goals, process and substance of the
experimentation program, to include:
creating an environment that fosters
innovation and learning; collecting,
analyzing, interpreting, vetting and
disseminating data; engaging the
Services, other Commands, key U.S.
government agencies and allies; and
developing and using models,
simulations and other tools. In addition,
the Task Force will review the recently
completed Millennium Challenge 02 to
identify insights and opportunities that
may not have been focused on by those
closer to the activity.

In accordance with Section 10(d) of
the Federal Advisory Committee Act,
Pub. L. No. 92—-463, as amended (5
U.S.C. App. II), it has been determined
that these Defense Science Board Task
Force meetings concern matters listed in
5 U.S.C. 552b(c)(1) and that,
accordingly, these meetings will be
closed to the public.

Due to critical mission requirements
and the short timeframe to accomplish
this review, there is insufficient time to
provide timely notice required by
Section 10(a)(2) of the Federal Advisory
Committee Act and Subsection
101-6.1015(b) of the GSA Final Rule on
Federal Advisory Committee
Management, 41 CFR part 101-6, which
further requires publication at least 15
calendar days prior to the first meeting
of the Task Force on Joint
Experimentation.

Dated: November 18, 2002.
Patricia L. Toppings,
Alternate OSD Federal Register Liaison
Officer, Department of Defense.
[FR Doc. 02—30274 Filed 11-27-02; 8:45 am]
BILLING CODE 5001-08-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Defense Science Board

AGENCY: Department of Defense.
ACTION: Notice of Advisory Committee
Meeting Date Change.

SUMMARY: On Friday, October 11, 2002
(67 FR 63388), the Department of
Defense announced a closed meeting of
the Defense Science Board Task Force
on Discriminant Use of Force. The
meeting previously scheduled for
December 3—4, 2002, has been
rescheduled, to December 11, 2002. The
meeting will be held at SAIC, 4001 N.
Fairfax Drive, Arlington, VA.

Dated: November 18, 2002.
Patricia L. Toppings,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 02-30275 Filed 11-27-02; 8:45 am]
BILLING CODE 5001-08-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Meeting of the Defense Department
Advisory Committee on Women in the
Services (DACOWITS)

AGENCY: Department of Defense.
ACTION: Notice.

SUMMARY: Pursuant to Section 10(a),
Public Law 92-463, as amended, notice
is hereby given of a forthcoming
meeting of the Defense Department
Advisory Committee on Women in the
Services (DACOWITS). The purpose of
the Committee meeting is to provide
training to the incoming FY 2003
Committee members. The meetings is
open to the public, subject to the
availability of space, except for a small
portion that is for administrative
purposes only and is therefore not open
to the public.

Interested persons may submit a
written statement for consideration by
the Committee and make an oral
presentation of such. Persons desiring to
make an oral presentation or submit a
written statement to the Committee
must notify the point of contact listed
below no later than noon, December 2,
2002. Oral presentations by members of
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the public will be permitted only on
Thursday, December 5, 2002, from 4:15
p.m. to 4:30 p.m. before the full
Committee. Presentations will be
limited to two minutes. Number of oral
presentations to be made depend on the
number of requests received from
members of the public. Each person
desiring to make an oral presentation
must provide the point of contact listed
below with one (1) copy of the
presentation by noon, December 2, 2002
and bring 50 copies of any material that
is intended for distribution at the
meeting. Persons submitting a written
statement only just submit one (1) copy
of the statement to the DACOWITS staff
by the close of the meeting on December
6, 2002.

DATES: December 3, 2002, 8:30 a.m.—10
a.m., and 2 p.m.—5:05 p.m.; December 4,
2002, 8:30 a.m.—5 p.m.; December 5,
2002, 8:30 a.m.—4:35 p.m.; December 6,
2002, 8:30 a.m.—4:30 p.m.

ADDRESSES: Courtyard Marriott, 2899
Jefferson Davis Hwy, Arlington, VA
22202.

FOR FURTHER INFORMATION CONTACT:
Lieutentant Commander Shannon
Thaeler, USN, DACOWITS, OASD
(Force Management Policy), 4000
Defense Pentagon, Room 3D769,
Washington, DC 20301-4000.
Telephone (703) 697-2122.
SUPPLEMENTARY INFORMATION: Meeting
agenda:

Tuesday, December 3, 2002

Open to Public 8:30 a.m. to 10 a.m.

8:30 a.m. Welcome
Presentation of Pins and Appointment

Certificates

9 a.m. DOD’s Vision for the Committee

9:15 a.m. Welcome by DACOWITS
Chair

9:30 a.m. Committee’s Mission and
Process

9:45 a.m. Break

Not Open to Public 10 a.m. to 2 p.m.
(Administration and Lunch)

Open to Public 2 p.m. to 5 p.m.

2 p.m. Military Personnel Management
3:45 p.m. Break

4 p.m. Social Compact

5 p.m. End of Day Wrap-up

Wednesday, December 4, 2002

Open to Public All Day

8:30 a.m. Focus Group Training

12:00 p.m. Break for Lunch

1:15 p.m. Focus Group Training (cont)
4:50 p.m. End of Day Wrap-Up

Thursday, December 5, 2002

Open to Public All Day
8:30 a.m. Focus Group Training (cont)

11:30 a.m. Installation Letters
11:45 a.m. Break for Lunch
1:00 p.m. Military Department Panel

1:00 p.m. Introduction—DoD
Transformation

1:20 p.m. Army

1:40 p.m. Navy

2:00 p.m. Air Force

2:20 p.m. Question & Answer Period

3:00 p.m. Break

3:15 p.m. Defense Manpower Data

Center Brief
4:15 p.m. Open Public Forum
4:30 p.m. End of Day Wrap-Up

Friday, December 6, 2002
Open to Public All Day

8:30 a.m. Committee Organization
11;00 a.m. Question & Answer Period
11:30 a.m. Committee Organization
12:00 p.m. Break for Lunch
1:15 p.m. Committee Organization
4:00 pm. Wrap-Up

Dated: November 18, 2002
Patricia L. Toppings,
Alternate OSD Federal Register Liaison
Officer, Department of Defense.
[FR Doc. 02—-30271 Filed 11-27-02; 8:45 am]
BILLING CODE 5001-08-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Privacy Act of 1974; System of
Records

AGENCY: Office of the Secretary, DoD.

ACTION: Notice to alter and delete a
system of records.

SUMMARY: The Defense Security Service
(DSS) is transferring a system of records
to the Defense Human Resources
Activity, Office of the Secretary of
Defense (OSD). The system of records is
identified as V5-06, entitled ‘Security
Research Center Research Files’.

Before being transferred, the system of
records is being altered to add a new
purpose (conducting personnel security
pilot test projects); a new category of
records (security clearance and
adjudication action information,
personnel security continuing
evaluation measures; background
investigation reports); and adds a (k)(5)
exemption to protect the identity of
confidential sources. The system of
records will be known as DHRA 02,
entitled ‘PERSEREC Research Files’.
DATES: The changes will be effective on
December 30, 2002, unless comments
are received that would result in a
contrary determination.

ADDRESSES: Send comments to OSD
Privacy Act Coordinator, Directives and

Records Branch, Washington
Headquarters Services, 1155 Defense
Pentagon, Washington, DC 20301-1155.
FOR FURTHER INFORMATION CONTACT: Mr.
David Bosworth at (703) 601—4728.
SUPPLEMENTARY INFORMATION: The Office
of the Secretary of Defense notices for
systems of records subject to the Privacy
Act of 1974 (5 U.S.C. 552a), as amended,
have been published in the Federal
Register and are available from the
address above.

The proposed system report, as
required by 5 U.S.C. 552a(r) of the
Privacy Act of 1974, as amended, was
submitted on November 13, 2002, to the
House Committee on Government
Reform, the Senate Committee on
Governmental Affairs, and the Office of
Management and Budget (OMB)
pursuant to paragraph 4c of Appendix I
to OMB Circular No. A-130, ‘Federal
Agency Responsibilities for Maintaining
Records About Individuals,” dated
February 8, 1996 (February 20, 1996, 61
FR 6427).

Dated: November 18, 2002.
Patricia L. Toppings,
Alternate OSD Federal Register Liaison
Officer, Department of Defense.
Deletion
V5-06

SYSTEM NAME:

Security Research Center Research
Files (June 1, 1999, 64 FR 29281).

REASON:

The responsibility for this system of
records is being transferred to the
Defense Human Resources Activity
(DHRA), Office of the Secretary of
Defense. The system of records will be
known as DHRA 02, entitled
‘PERSEREC Research Files’.

Alteration
DHRA 02

SYSTEM NAME:
PERSEREC Research Files.

CHANGES:

* * * * *

CATEGORIES OF RECORDS IN THE SYSTEM:

Add to entry ‘security clearance and
adjudication action information;
personnel security continuing
evaluation measures; background

investigation reports’.
* * * * *

PURPOSE(S):

Add to entry ‘; and (6) conducting
personnel security pilot test projects.’
* * * * *
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EXEMPTIONS CLAIMED FOR THE SYSTEM:

Delete entry and replace with
‘Investigative material compiled solely
for the purpose of determining
suitability, eligibility, or qualifications
for federal civilian employment,
military service, federal contracts, or
access to classified information may be
exempt pursuant to 5 U.S.C. 552a(k)(5),
but only to the extent that such material
would reveal the identity of a
confidential source.

An exemption rule for this system has
been promulgated in accordance with
requirements of 5 U.S.C. 553(b)(1), (2),
and (3), (c) and (e) published in 32 CFR
part 311. For additional information

contact the system manager.’
* * * * *

DHRA 02

SYSTEM NAME:
PERSEREC Research Files.

SYSTEM LOCATION:

Defense Personnel Security Research
and Education Center, 99 Pacific Street,
Building 455E, Monterey, CA 93940—
2481; Defense Manpower Data Center,
400 Gigling Road, Seaside, CA 93955—
6771; and Data Center, Naval
Postgraduate School, Monterey, CA
93943.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Present and former Department of
Defense (DoD) civilian employees,
military members, and DoD contractor
employees who have had or applied for
security clearances.

CATEGORIES OF RECORDS IN THE SYSTEM:
Lists of cleared individuals and their
security clearance and adjudication
action information; data derived from:
DD Forms 1879, 398 and 398-2;
Standard Forms 85 and 86; and credit,
criminal history and other database and
sources checked during the course of
background investigations and/or
personnel security continuing
evaluation measures; background
investigation reports; and responses
from personnel security-related
interviews and questionnaires.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:
E.O. 12968, Access to Classified
Information; 50 U.S.C. 781-887, Internal
Security Act of 1950; E.O. 9397 (SSN);
E.O. 10450, Security Requirements for
Government Employment; E.O. 10865,
Safeguarding Classified Information
Within Industry; E.O. 12333, United
States Intelligence Activities; E.O.
12958, Classified National Security
Information; 5 U.S.C. 9101, Access to
Criminal History Information for

National Security and Other Purposes;
and 5 U.S.C. 301, Departmental
Regulations, which authorizes DoD
Directive 5200.2-R, DoD Personnel
Security Program Regulation.

PURPOSE(S):

To perform research, development,
and analyses for (1) evaluating and
improving DoD personnel security
procedures, programs, and policies; (2)
assisting in providing training,
instruction, and advice on personnel
security subjects for DoD Components;
(3) encouraging cooperative research
within and among DoD Components on
projects having DoD-wide implications
in order to avoid duplication; (4)
addressing items of special interest to
personnel security officials within DoD
Components; and (5) identifying areas
in the personnel security field that
warrant more intense scrutiny; and (6)
conducting personnel security pilot test
projects.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES!

In addition to those disclosures
generally permitted under 5 U.S.C.
552a(b) of the Privacy Act, these records
or information contained therein may
specifically be disclosed outside the
DoD as a routine use pursuant to 5
U.S.C. 552a(b)(3) as follows:

To Federal, State, and local
government agencies, if necessary, to
obtain information from them, which
will assist PERSEREC in identifying
areas in the personnel security field that
may warrant more training, instruction,
research, or intense scrutiny. This
would typically involve obtaining
nationwide statistical data or relevant
information at the unit or individual
level on a specific security issue (i.e.
financial, criminal, alcohol, etc.) or set
of issues that could be used to assist an
investigator or adjudicator in evaluating
an individual’s conduct.

The DoD ‘Blanket Routine Uses’ set
forth at the beginning of the OSD
compilation of systems of records
notices apply to this system.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE!

Maintained on paper, computer and
computer output products, and in
microform.

RETRIEVABILITY:

Records may be retrieved by name or
Social Security Number.

SAFEGUARDS:

Records are stored under lock and
key, in secure containers, or on
electronic media with intrusion
safeguards.

RETENTION AND DISPOSAL:

Disposition pending (until NARA
disposition is approved, treat as
permanent).

SYSTEM MANAGER(S) AND ADDRESS:

Director, Defense Personnel Security
Research and Education Center, 99
Pacific Street, Building 455E, Monterey,
CA 93940-2481.

NOTIFICATION PROCEDURE!

Individuals seeking to determine
whether information about themselves
is contained in this system should
address written inquiries to the Director,
Defense Personnel Security Research
and Education Center, 99 Pacific Street,
Building 455E, Monterey, CA 93940—
2481.

The individual should provide
sufficient proof of identity such as full
name, Social Security Number, date and
place of birth, military, contractor, or
civilian status while associated with the
Department of Defense, places and dates
of DoD or contractor employment, and
other information verifiable from the
record itself.

RECORD ACCESS PROCEDURES:

Individuals seeking access to
information about themselves contained
in this system of record should address
written inquires to the Director, Defense
Personnel Security Research and
Education Center, 99 Pacific Street,
Building 455E, Monterey, CA 93940—
2481.

The individual should provide
sufficient proof of identity such as full
name, Social Security Number, date and
place of birth, military, contractor, or
civilian status while associated with the
Department of Defense, places and dates
of DoD or contractor employment, and
other information verifiable from the
record itself.

CONTESTING RECORD PROCEDURES:

The OSD rules for accessing records,
for contesting contents and appealing
initial agency determinations are
published in OSD Administrative
Instruction 81; 32 CFR part 311; or may
be obtained from the system manager.

RECORD SOURCE CATEGORIES!

Information is obtained from the
Defense Clearance and Investigative
Index, military records, DoD civilian
employment and military personnel
records, Defense Security Service
records, records of the Departments of
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Justice and Treasury, other commercial
and government sources providing
personnel security-relevant information,
and interviews with and questionnaires
completed by record subjects.

EXEMPTIONS CLAIMED FOR THE SYSTEM:

Investigative material compiled solely
for the purpose of determining
suitability, eligibility, or qualifications
for federal civilian employment,
military service, federal contracts, or
access to classified information may be
exempt pursuant to 5 U.S.C. 552a(k)(5),
but only to the extent that such material
would reveal the identity of a
confidential source.

An exemption rule for this system has
been promulgated in accordance with
requirements of 5 U.S.C. 553(b)(1), (2),
and (3), (c) and (e) published in 32 CFR
part 311. For additional information
contact the system manager.

[FR Doc. 02—29815 Filed 11-27-02; 8:45 am]
BILLING CODE 5001-08—P

DEPARTMENT OF DEFENSE
Office of the Secretary

Privacy Act of 1974; System of
Records

AGENCY: Office of the Secretary, DoD.
ACTION: Notice to Alter Systems of
Records.

SUMMARY: The Office of the Secretary of
Defense proposes to alter two systems of
records notices in its inventory of record
systems subject to the Privacy Act of
1974 (5 U.S.C. 552a), as amended. The
alteration consists of adding exemptions
to two existing systems of records.
DATES: The changes will be effective on
December 30, 2002 unless comments are
received that would result in a contrary
determination.

ADDRESSES: Send comments to OSD
Privacy Act Coordinator, Records
Management Section, Washington
Headquarters Services, 1155 Defense
Pentagon, Washington, DC 20301-1155.
FOR FURTHER INFORMATION CONTACT: Mr.
David Bosworth at (703) 601-4728.
SUPPLEMENTARY INFORMATION: The Office
of the Secretary of Defense notices for
systems of records subject to the Privacy
Act of 1974 (5 U.S.C. 552a), as amended,
have been published in the Federal
Register and are available from the
address above.

The proposed systems reports, as
required by 5 U.S.C. 552a(r) of the
Privacy Act of 1974, as amended, were
submitted on November 13, 2002, to the
House Committee on Government
Reform, the Senate Committee on

Governmental Affairs, and the Office of
Management and Budget (OMB)
pursuant to paragraph 4c of Appendix I
to OMB Circular No. A-130, ‘Federal
Agency Responsibilities for Maintaining
Records About Individuals,” dated
February 8, 1996 (February 20, 1996, 61
FR 6427).

Dated: November 18, 2002.
Patricia L. Toppings,
Alternate OSD Federal Register Liaison
Officer, Department of Defense.

DPA DFOLA 05

SYSTEM NAME:

Freedom of Information Program Case
Files (February 22, 1993, 58 FR 10227).

CHANGES:!

SYSTEM IDENTIFIER:

Delete entry and replace with
‘DFOISR 05°.

SYSTEM NAME!

Delete entry and replace with
‘Freedom of Information Act Case Files’.
* * * * *

SYSTEM LOCATION:

Delete entry and replace with
‘Directorate, Freedom of Information
and Security Review, Washington
Headquarters Services, 1155 Defense
Pentagon, Washington, DC 20301-1155.”

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Delete entry and replace with ‘All
individuals who submit Freedom of
Information Act (FOIA) requests and
administrative appeals to the Office of
the Secretary of Defense, the Joint Staff,
and other activities receiving
administrative FOIA support from
Washington Headquarters Services
(WHS); individuals whose FOIA
requests and/or records have been
referred by other Federal agencies to the
WHS for release to the requester;
attorneys representing individuals
submitting such requests and appeals,
individuals who are the subjects of such
requests and appeals, and/or the WHS
personnel assigned to handle such
requests and appeals.’

CATEGORIES OF RECORDS IN THE SYSTEM:

Delete entry and replace with
‘Records created or compiled in
response to FOIA requests and
administrative appeals, i.e., original
requests and administrative appeals;
responses to such requests and
administrative appeals; all related
memoranda, correspondence, notes, and
other related or supporting
documentation; and copies of requested

records and records under

administrative appeal.’
* * * * *

PURPOSE(S):

Delete entry and replace with
‘Information is being collected and
maintained for the purpose of
processing FOIA requests and
administrative appeals; for participating
in litigation regarding agency action on
such requests and appeals; and for
assisting the Department of Defense in
carrying out any other responsibilities
under the FOIA.’

* * * * *

RETRIEVABILITY:

Delete entry and replace with
‘Retrieved by name, subject matter, date

of document, and request number.’
* * * * *

RETENTION AND DISPOSAL:

Delete entry and replace with ‘Paper
records that are granted are destroyed 2
years after the date of reply. Paper
records that are denied in whole or part,
no records responses, responses to
requesters who do not adequately
describe records being sought, do not
state a willingness to pay fees, and
records which are appealed or litigated
are destroyed 6 years after final action.
Electronic records are deleted when no
longer needed to support Directorate

business needs.’
* * * * *

EXEMPTIONS CLAIMED FOR THE SYSTEM:

Delete entry and replace with ‘During
the course of a FOIA action, exempt
materials from other systems of records
may in turn become part of the case
records in this system. To the extent
that copies of exempt records from those
‘other’ systems of records are entered
into this FOIA case record, Washington
Headquarters Services hereby claims the
same exemptions for the records from
those ‘other’ systems that are entered
into this system, as claimed for the
original primary systems of records
which they are a part.

An exemption rule for this system has
been promulgated in accordance with
requirements of 5 U.S.C. 553(b)(1), (2),
and (3), (c) and (e) and published in 32
CFR part 311. For additional
information contact the system

manager.’
* * * * *

DFOISR 05

SYSTEM NAME:

Freedom of Information Act Case
Files.
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SYSTEM LOCATION:

Directorate, Freedom of Information
and Security Review, Washington
Headquarters Services, 1155 Defense
Pentagon, Washington, DC 20301-1155.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

All individuals who submit Freedom
of Information Act (FOIA) requests and
administrative appeals to the Office of
the Secretary of Defense, the Joint Staff,
and other activities receiving
administrative FOIA support from
Washington Headquarters Services
(WHS); individuals whose FOIA
requests and/or records have been
referred by other Federal agencies to the
WHS for release to the requester;
attorneys representing individuals
submitting such requests and appeals,
individuals who are the subjects of such
requests and appeals, and/or the WHS
personnel assigned to handle such
requests and appeals.

CATEGORIES OF RECORDS IN THE SYSTEM:

Records created or compiled in
response to FOIA requests and
administrative appeals, i.e., original
requests and administrative appeals;
responses to such requests and
administrative appeals; all related
memoranda, correspondence, notes, and
other related or supporting
documentation; and copies of requested
records and records under
administrative appeal.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

5 U.S.C. 301, Departmental
Regulations and 5 U.S.C. 552, The
Freedom of Information Act, as
amended; and DoD 5400.7-R, DoD
Freedom of Information Act Program.

PURPOSE(S):

Information is being collected and
maintained for the purpose of
processing FOIA requests and
administrative appeals; for participating
in litigation regarding agency action on
such requests and appeals; and for
assisting the Department of Defense in
carrying out any other responsibilities
under the FOIA.

Routine uses of records maintained in
the system, including categories of users
and the purposes of such uses:

In addition to those disclosures
generally permitted under 5 U.S.C.
552a(b) of the Privacy Act, these records
or information contained therein may
specifically be disclosed outside the
DoD as a routine use pursuant to 5
U.S.C. 552a(b)(3) as follows:

The DoD ‘Blanket Routine Uses’ set
forth at the beginning of OSD’s
compilation of systems of records
notices apply to this system.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

Computer magnetic disks, computer
database, optical disk, and paper
records in file folders.

RETRIEVABILITY:

Retrieved by name, subject matter,
date of document, and request number.

SAFEGUARDS:

Paper records are maintained in
security containers with access only to
officials whose access is based on
requirements of assigned duties.
Computer databases are password
protected and accessed by individuals
who have a need-to-know.

RETENTION AND DISPOSAL:

Paper records that are granted are
destroyed 2 years after the date of reply.
Paper records that are denied in whole
or part, no records responses, responses
to requesters who do not adequately
describe records being sought, or do not
state a willingness to pay fees, and
records which are appealed or litigated
are destroyed 6 years after final action.
Electronic records are deleted when no
longer needed to support Directorate
business needs.

SYSTEM MANAGER(S) AND ADDRESS:

Director, Freedom of Information and
Security Review, Washington
Headquarters Services, 1155 Defense
Pentagon, Washington, DC 20301-1155.

NOTIFICATION PROCEDURE:

Individuals seeking to determine
whether information about themselves
is contained in this system of records
should address written inquiries to the
Director, Freedom of Information and
Security Review, Washington
Headquarters Services, 1155 Defense
Pentagon, Washington, DC 20301-1155.

Written requests for information
should include the full name of the
individual.

RECORD ACCESS PROCEDURES:

Individuals seeking access to
information about themselves contained
in this system of records should address
written inquiries to Director, Freedom of
Information and Security Review,
Washington Headquarters Services,
1155 Defense Pentagon, Washington, DC
20301-1155.

Written requests for information
should include the full name of the
individual.

For personal visits to examine
records, the individual should provide a
form of picture identification, i.e., a
driver’s license.

CONTESTING RECORD PROCEDURES:

The OSD rules for accessing records,
for contesting contents and appealing
initial agency determinations are
published in OSD Administrative
Instruction 81; 32 CFR part 311; or may
be obtained from the system manager.

RECORD SOURCE CATEGORIES!

Those individuals who submit initial
requests and administrative appeals
pursuant to the FOIA, the agency
records searched in the process of
responding to such requests and
appeals; Department of Defense
personnel assigned to handle such
requests and appeals; other agencies or
entities that have referred to the
Department of Defense requests
concerning Department of Defense
records, or that have consulted with the
Department of Defense regarding the
handling of particular requests; and
submitters of records or information that
have provided assistance to the
Department of Defense in making FOIA
access determinations.

EXEMPTIONS CLAIMED FOR THE SYSTEM:

During the course of a FOIA action,
exempt materials from other systems of
records may in turn become part of the
case records in this system. To the
extent that copies of exempt records
from those ‘other’ systems of records are
entered into this FOIA case record,
Washington Headquarters Services
hereby claims the same exemptions for
the records from those ‘other’ systems
that are entered into this system, as
claimed for the original primary systems
of records which they are a part.

An exemption rule for this system has
been promulgated in accordance with
requirements of 5 U.S.C. 553(b)(1), (2),
and (3), (c), and (e) and published in 32
CFR part 311. For additional
information contact the system
manager.’

DPA DXA.D 10

SYSTEM NAME:

Privacy Act Request for Access Files
(February 22, 1993, 58 FR 10227).

CHANGES:

SYSTEM IDENTIFIER:

Delete entry and replace with
‘DFOISR 10°.

SYSTEM NAME:
Delete ‘Request for Access’ and

replace with ‘Case’.
* * * * *

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Delete entry and replace with ‘All
individuals who submit Privacy Act
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requests and administrative appeals to
the Washington Headquarters Services
(WHS), the Joint Staff, and other
activities receiving administrative
support from WHS; individuals whose
requests and/or records have been
referred by other Federal agencies to
WHS for release to the requester;
attorneys representing individuals
submitting such requests and appeals,
individuals who are the subjects of such
requests and appeals, and WHS
personnel assigned to handle such
requests and appeals.’

CATEGORIES OF RECORDS IN THE SYSTEM:

Delete entry and replace with
‘Records created or compiled in
response to Privacy Act requests and
administrative appeals, i.e., original
requests and administrative appeals;
responses to such requests and
administrative appeals; all related
memoranda, correspondence, notes, and
other related or supporting
documentation; and copies of requested
records and records under
administrative appeal.’

PURPOSE(S):

Delete entry and replace with
‘Information is being collected and
maintained for the purpose of
processing Privacy Act requests and
administrative appeals; for participating
in litigation regarding agency action on
such requests and appeals; and for
assisting the Department of Defense in
carrying out any other responsibilities
under the Privacy Act of 1974.

* * * * *

STORAGE:

Delete current entry and replace with
‘Computer database, optical disk and
paper records in file folders.’

RETRIEVABILITY:

Delete entry and replace with
‘Retrieved by name and/or request
number.’

* * * * *

RETENTION AND DISPOSAL:

Delete entry and replace with ‘Paper
records that are granted are destroyed 2
years after the date of reply. Paper
records that are denied in whole or part,
no record responses, responses to
requesters who do not adequately
describe records being sought and
records that are appealed or litigated are
destroyed 6 years after final action.
Electronic records are deleted when no
longer needed to support Directorate

business needs.’
* * * * *

EXEMPTIONS CLAIMED FOR THE SYSTEM:

Delete entry and replace with ‘During
the course of a Privacy Act (PA) action,
exempt materials from other systems of
records may become part of the case
records in this system of records. To the
extent that copies of exempt records
from those ‘other’ systems of records are
entered into these PA case records,
Washington Headquarters Services
hereby claims the same exemptions for
the records as they have in the original
primary systems of records which they
are a part.

An exemption rule for this system has
been promulgated in accordance with
requirements of 5 U.S.C. 553(b)(1), (2),
and (3), (c) and (e) and published in 32
CFR part 311. For additional
information contact the system
manager.’

DFOISR 10

SYSTEM NAME:
Privacy Act Case Files.

SYSTEM LOCATION:

Directorate for Freedom of
Information and Security Review,
Washington Headquarters Services,
1155 Defense Pentagon, Washington, DC
20301-1155.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

All individuals who submit Privacy
Act requests and administrative appeals
to the Washington Headquarters
Services (WHS), the Joint Staff, and
other activities receiving administrative
support from WHS; individuals whose
requests and/or records have been
referred by other Federal agencies to
WHS for release to the requester;
attorneys representing individuals
submitting such requests and appeals,
individuals who are the subjects of such
requests and appeals, and WHS
personnel assigned to handle such
requests and appeals.

CATEGORIES OF RECORDS IN THE SYSTEM:

Records created or compiled in
response to Privacy Act requests and
administrative appeals, i.e., original
requests and administrative appeals;
responses to such requests and
administrative appeals; all related
memoranda, correspondence, notes, and
other related or supporting
documentation; and copies of requested
records and records under
administrative appeal.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:
5 U.S.C. 301, Departmental
Regulations; 5 U.S.C. 552a, The Privacy
Act of 1974, as amended;
Administrative Instruction 81, Privacy

Program; DoD 5400.11-R, Department of
Defense Privacy Program; and E.O. 9397
(SSN).

PURPOSE(S):

Information is being collected and
maintained for the purpose of
processing Privacy Act requests and
administrative appeals; for participating
in litigation regarding agency action on
such requests and appeals; and for
assisting the Department of Defense in
carrying out any other responsibilities
under the Privacy Act of 1974

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

In addition to those disclosures
generally permitted under 5 U.S.C.
552a(b) of the Privacy Act, these records
or information contained therein may
specifically be disclosed outside the
DoD as a routine use pursuant to 5
U.S.C. 552a(b)(3) as follows:

The DoD ‘Blanket Routine Uses’ set
forth at the beginning of OSD’s
compilation of systems of records
notices apply to this system.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE!

Computer database, optical disk and
paper records in file folders.

RETRIEVABILITY:

Filed chronologically by request
number and retrieved by name and/or
request number.

SAFEGUARDS:!

Records are maintained in security
containers with access only to officials
whose access is based on requirements
of assigned duties. Computer databases
are password protected and accessed by
individuals who have a need-to-know.

RETENTION AND DISPOSAL:

Paper records that are granted are
destroyed 2 years after the date of reply.
Paper records that are denied in whole
or part, no record responses, responses
to requesters who do not adequately
describe records being sought and
records that are appealed or litigated are
destroyed 6 years after final action.
Electronic records are deleted when no
longer needed to support Directorate
business needs.

SYSTEM MANAGER(S) AND ADDRESS:

Director, Freedom of Information and
Security Review, Washington
Headquarters Services, 1155 Defense
Pentagon, Washington, DC 20301-1155.
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NOTIFICATION PROCEDURE!

Individuals seeking to determine
whether information about themselves
is contained in this system of records
should address written inquiries to
Director, Freedom of Information and
Security Review, Washington
Headquarters Services, 1155 Defense
Pentagon, Washington, DC 20301-1155.

Written requests for information
should include the full name of the
individual.

RECORD ACCESS PROCEDURES:

Individuals seeking access to
information about themselves in this
system of records should address
written inquiries to Director, Freedom of
Information and Security Review,
Washington Headquarters Services,
1155 Defense Pentagon, Washington, DC
20301-1155.

Written requests for information
should include the full name of the
individual.

For personal visits to examine
records, the individual should provide a
form of picture identification, i.e., a
driver’s license.

CONTESTING RECORD PROCEDURES:

The OSD rules for accessing records,
for contesting contents and appealing
initial agency determinations are
published in OSD Administrative
Instruction 81; 32 CFR part 311; or may
be obtained from the system manager.

RECORD SOURCE CATEGORIES:

Those individuals who submit initial
requests and administrative appeals
pursuant to the Privacy Act; the agency
records searched in the process of
responding to such requests and
appeals; Department of Defense
personnel assigned to handle such
requests and appeals; other agencies or
entities that have referred to the
Department of Defense requests
concerning Department of Defense
records, or that have consulted with the
Department of Defense regarding the
handling of particular requests; and
submitters or subjects of records or
information that have provided
assistance to the Department of Defense
in making access or amendment
determinations.

EXEMPTIONS CLAIMED FOR THE SYSTEM:

During the course of a Privacy Act
(PA) action, exempt materials from
other systems of records may become
part of the case records in this system
of records. To the extent that copies of
exempt records from those ‘other’
systems of records are entered into these
PA case records, Washington
Headquarters Services hereby claims the

same exemptions for the records as they
have in the original primary systems of
records which they are a part.

An exemption rule for this system has
been promulgated in accordance with
requirements of 5 U.S.C. 553(b)(1), (2),
and (3), (c), and (e) and published in 32
CFR part 311. For additional
information contact the system manager.

[FR Doc. 02-29817 Filed 11-27-02; 8:45 am]
BILLING CODE 5001-08-P

DEPARTMENT OF DEFENSE

Defense Finance and Accounting
Service; Privacy Act of 1974; System
of Records

AGENCY: Defense Finance and
Accounting Service, DOD.

ACTION: Notice of New Systems of
Records.

SUMMARY: The Defense Finance and
Accounting Service proposes to add a
system of records notice to its inventory
of record systems subject to the Privacy
Act of 1974, (5 U.S.C. 552a), as
amended.

DATES: This action will be effective
without further notice on December 30,
2002 unless comments are received that
would result in a contrary
determination.

ADDRESSES: FOIA/PA Program Manager,
Office of General Counsel, Defense
Finance and Accounting Service, 6760
E. Irvington Place, Denver, CO 80279—
8000.

FOR FURTHER INFORMATION CONTACT: Ms.
Linda Krabbenhoft at (303) 676—7514.

SUPPLEMENTARY INFORMATION: The
complete inventory of Defense Finance
and Accounting Service records system
notices subject to the Privacy Act of
1974 (5 U.S.C. 552a), as amended, have
been published in the Federal Register
and are available from the address
above.

The proposed system report, as
required by 5 U.S.C. 552a(r) of the
Privacy Act, was submitted on
November 13, 2002, to the House
Committee on Government Reform, the
Senate Committee on Governmental
Affairs, and the Office of Management
and Budget (OMB) pursuant to
paragraph 4c of Appendix I to OMB
Circular No. A-130, ‘Federal Agency
Responsibilities for Maintaining
Records About Individuals,” dated
February 8, 1996, (61 FR 6427, February
20, 1996).

Dated: November 18, 2002.
Patricia L. Toppings,
Alternate OSD Federal Register Liaison
Officer, Department of Defense.
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SYSTEM NAME:

DFAS Payroll Locator File System
(PLFS).

SYSTEM LOCATION:

Defense Finance and Accounting
Service—Cleveland, 1240 East Ninth
Street, PO Box 998002, Cleveland, OH
44199-8002.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Any individual who is paid by the
Defense Finance and Accounting
Service is in this payroll locator file.

CATEGORIES OF RECORDS IN THE SYSTEM:
The locator file contains the

individual’s name, Social Security

Number, and payroll office.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

5 U.S.C. 301, Departmental
Regulations; DoD Financial
Management Regulation 7000.14-R,
Volumes 7A, 7B, 7C, 8, and 13; and E.O.
9397 (SSN).

PURPOSE(S):

This system of records is being
established for the purpose of providing
the Department of Defense with a single
locator file that identifies those
individuals paid by the Defense Finance
and Accounting Service, the
individual’s employment status, and
their payroll office location.

All records in this system are subject
to use in authorized computer matching
programs within the Department of
Defense and with other Federal agencies
or non-Federal agencies as regulated by
the Privacy Act of 1974, as amended, (5
U.S.C. 552a).

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

In addition to those disclosures
generally permitted under 5 U.S.C.
552a(b) of the Privacy Act, these records
or information contained therein, may
specifically be disclosed outside the
DoD as a routine use pursuant to 5
U.S.C. 552a(b)(3) as follows:

To the U.S. Treasury for the purpose
of effecting salary offset procedures
under the provisions of 5 U.S.C. 5514,
against a person who owe